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Petar Georgiev Hristov

Son the actual status of the “right for security”
problem

Summary

The article presents a review of the current state of the problem about
the right for security in Bulgaria. The modern democratic countries
have adopted the French model which has been historically imposed.
In this model, personal security has been regarded as supreme value
guaranteed by the state. The legal definition adopted in Bulgaria in
2015 deviates from that line and goes another direction where “natio-
nal security” is regarded as alternative to the “legal order” category.

Keywords: security, personal security, right for security, national
security, legal order
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The modern understanding of the security problem goes back to the era of the
bourgeois-democratic revolutions in 17""-18" centuries. Regardless of the nuan-
ces that the representatives of the humanistic direction of the world political tho-
ught add to the process of clarification of the meaning of the “security” term, the
focus falls on the “human peace of mind” (Montesquieu), “man who’s been saved
in perspective from a sudden attempt on his person or property” (A. Smith).
(Quote from Myxaes)

T. Hobbes for the first time (1651) regards the social phenomenon of “security”
as unity and interrelation between security of person, society and state. The pur-
pose of the state, according to him, is to control the natural state of man and to
impose order. In order to protect the security of the population, the state power
should have the relevant rights: to punish offenders of the law; to declare war and
make peace; to provide the required amount of armed forces and resources to
wage war; to protect in court every citizen from the injustice of another; to create
subordinate bodies and structures; to prohibit harmful doctrines and propaganda
leading to breach of peace.

The state, according to Hobbes, cannot implement the above rights without the
respective legal institutes, state bodies, specialized forces and means. Really, in
the centuries to come, protection of security has been regarded exceptionally as
activity to be performed by the state. Fundamental political and legal acts which
have remained from that era are authoritative evidence of that. The English Bill
of Rights (1689) sets security in line with unity, peace, human peace of mind and
welfare of the state. The American Declaration of Independence (1776) is distin-
guished in that the creation of guarantee for personal security has been declared
both as right and obligation of the people, and the task of the authorities is to
provide security and happiness for the people.

Modern democratic states follow in general the model which historically belongs
to France. In the Declaration of the Rights of Man and of the Citizen (1789) it has
been noted that: “The goal of any political association is the conservation of the
natural and imprescriptible rights of man. These rights are liberty, property, safe-
ty and resistance against oppression” (Art. II). Further on, it stipulates that the
guarantee of the rights of man and of the citizen necessitates a public force (Art.
XII). For the maintenance of the public force and for the expenditures of admini-
stration, a common contribution is indispensable; it must be equally distributed to
all the citizens (Art. XIII), which necessitates public taxation (Art. XIV).

In the variant of the Declaration from 1793 (Art. XVIII), a special definition
has been given: “Security consists in the protection afforded by society to each
of its members for the preservation of his person, his rights, and his property”.
Mon-Gilbert who in the same year wrote one of the most profound studies on
this topic, noted that: “Security consists in opposing the pressure to protect your
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person and your rights against any arbitrary and unlawful action”. (TeopeTuunn
npo6iemMn Ha mpaBaTa Ha 4yoBeka, Codus, 1998)

From the quoted texts, as well as from Mon-Gilbert’s interpretation it becomes
clear that what they mean is personal security. Its protection, however, is a func-
tion of the capability of the state to neutralize any resistance to the action of the
law, as well as any violence against state officials empowered with law enforcement
duties. “Man having once entered the society, i.e. the citizen - writes on this topic
J. Buino - could request the society to recognize his natural rights and protect
them through its political, legal and administrative organization”. (TeopeTuunn
npo6iemMn Ha mpaBaTa Ha 4oBeka, Codus, 1998)

The ideas contained in the Declaration of the Rights of Man and of the Citizen
from 1789 are stipulated in the Preamble to the Constitution of the French repu-
blic from 1946 where it has been indicated that the nation provides the person
and the family with the necessary conditions for their development. The two acts
indicated above — Declaration of the Rights of Man and of the Citizen from 1789
and the Preamble to the Constitution from 1946, in their part concerning the
rights of man and of the citizen and the national sovereignty, have been declared
fundamental principles of the current Constitution of the French republic (from
4" October 1958).

The solution of the problem in the Constitution of USA is similar, as is in the
constitutions of most countries of the European Union. Without any conditions,
clearly and precisely, the person has been declared as the supreme value which
has to be protected. The protection of the territorial integrity, independence and
sovereignty of the states has been regarded as conditions under which the func-
tion of the Constitution can be secured together with the rights of man and of the
citizen guaranteed by it.

In the Preamble to the Constitution of Republic of Bulgaria it has also been
indicated that the rights of the person, his dignity and security are declared as
supreme principle. However, the observance of this principle has been questioned
because the “national security” term has been used in the provisions for restric-
tion of citizens’ constitutional rights, while providing no definition of what this
term implies.

In the first place, as per the Constitution, the protection of the national security
serves as a reason to limit the right of anyone to choose freely his place of residence,
to move freely along the territory of the country and to leave its boundaries (Art. 35,
par.1), as well as limiting the right of inviolability of one’s privacy (Art. 32).

Secondly, in the laws adopted based on the Constitution, the “national secu-
rity” term is included in the reasons for limitation of the right for inviolability
of personal home (Art. 33, par.1), of the right for freedom and privacy of corre-
spondence and other communications (Art. 34, par.1), as well as limiting the right
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of foreigners residing in the country on a legal basis not to be expelled from it or
handed over to other countries against their will (Art. 27, par. 1).

As per the Ministry of Interior Law (Art. 163, par. 1, pkt. 6, 8, 9, 10, 11), the
limitation of the indicated constitutional rights is implemented in the frame of the
operative and investigating activities, via use of special intelligence means and
other specific methods and means. Presence of a threat to the national security is
one of the reasons to conduct operative and investigating activities.

The Special Intelligence Means Act requires the authorization to use special
intelligence means to be issued by a judge. However, Art. 161 of the Ministry
of Interior Law where the objective of the operative an investigating activity
has been set, stipulates that it’s the judge who will determine at his own discre-
tion whether certain activities, other than crimes or other breaches of law, pose
a “threat to the national security”. This allows the judge to make a decision based
on criteria beyond the legal ones which is in direct conflict with Art. 117, par. 2
of the Constitution which stipulates that the judge when performing his functions
is obeying the law and the law only.

Other examples may be demonstrated where the use of “national security”
term in various laws opens the door for administrative arbitrariness. In the Law
for Control of Foreign Trade Activity with Arms, Commodities and Technologies
with a Possible Dual Use (art. 2), it has been indicated, for example, that the said
foreign trade activity is subject to control by the state for protection of the national
security. This control is implemented via a special procedure which includes issu-
ance of licenses and permits following a certain order and conditions. However,
in the additional provisions it has been indicated that the Council of Ministers in
exceptional cases where risk for the national security may arise has the right to
ban the deal, regardless of the license and permit already issued.

The Law for Control and Functioning of the National Security System has
become effective as of 1th November 2015. (Published in the State Gazette, issue
61, dated 11" August 2015). Its Article 2 reads: “National security is a dynamic
state of society and state in which territorial integrity, sovereignty and constitu-
tional order of the country are protected and the democratic functioning of the
institutions and the principle rights and freedoms of the citizens are guaranteed,
in a result of which the nation increases its welfare and progresses, as well as when
the country successfully protects its national interests and realizes its national
priorities”

The adoption of such a law for the national security providing also a legal defi-
nition is undoubtedly an important step. The question is - is this step in the right
direction? There are grounds for reasonable doubts.

The most serious of them is that the legal definition of the national security has
not been prepared in the field of legal science. This is manifested by the obvious
deficits in the process of its creation: first — of legal culture, secondly - of knowled-
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ge about the effective legislation and the principles on which the structure of the
national legal system is based, and in the third place - of theoretical knowledge
about the subject of legal regulation.

Legal culture guarantees compliance with the circumstance that the mechani-
sms of legal regulation set in the norms are constructed via legal means - legal
norms, presumptions, legal facts, legal stimuli, limitations, bans, etc. On the other
hand, the legal means themselves are not directly observed phenomena - they are
ideal creations, achieved via theoretical abstraction. Thats why the legal norms,
together with the rest of the legal means would have remained ephemeral had they
not been fixed by means of legal terminology. If required, the content of specific
terms acquires verbal expression via legal definitions. In the modern world, if there
is no definition of legal notions, in practice it is impossible for the state to express
its will “concisely, clearly and precisely” to impose obligations, to provide possibili-
ties for implementation of rights and legal interests and to impose limitations and
bans. The practical unsuitability of the legal definition in question to accomplish
its purpose can be seen with the naked eye, if in any provision of the effective Bul-
garian legislation, regulating the limitation of rights and freedoms of Bulgarian
citizens, the “national security” term is replaced by its legal definition.

But this is not all, because having been once defined, the legal notions begin
to fulfill the responsible task of completing the construction and development
of the legal system. From the point of view of the systematic approach, the legal
definitions are the “code” required to identify these legal norms, normative acts,
legal relations and legal subjects which can be suitably connected into a sub-sys-
tem. The efficiency of the legal acts, as well as the efficiency of the activity related
to their application and the reliability of the guarantees for their legal soundness
depend on the degree of synergy that has been obtained.

The inexhaustible variety of forms of social phenomena, processes and relations
provides broad possibilities for their study in the frame of philosophy, sociology,
political science, theory and history of international relations and other social
sciences. Often, the results from these studies are not suited for use in lawma-
king, because the social relations in them are not structured by criteria related to
the possibilities of the legal system to subject them to legal regulation. Here, in
addition to legal culture, more profound knowledge of the principles set in the
structure of the legal system is required.

The American researcher E. Rothschild reveals in a convincing way that regar-
dless of the way in which the ideas about the essence of security have been chan-
ging in historical plan, including during all changes of the “political understan-
ding” of its meaning, it has always been a state or goals that have built relations
between individuals and states or societies (Rothschild). In other words, from the
point of view of political science, security in all of its manifestations is a social
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phenomenon which is realized via emerging, development, regulation and pro-
tection of a certain scope of social relations.

According to one of the successful definitions made in the legal theory, social
relations are regulated via non-biological regulators, relations between people
which emerge and develop in their mutual activity and coexistence (Hesina). The
emergence, at a certain stage of the evolution of the civilization, of the right as one
of the non-biological regulators and of the state which has the necessary tools to
realize the normative requirements, creates the legal order (means) for regulation
of social relations. As far as it has been implemented where and when the nor-
mative prescriptions have been adhered to, the legal order is an essential feature
of the state with a rule of law. The structure of the space of legal regulation corre-
sponds completely to the four main types of common human activities: 1) legal
order in the social sphere - education, healthcare; 2) legal order in the material
and production sphere - industry, agriculture, trade; 3) legal order in the spiritual
sphere — art, culture, science, religion; 4) legal order in the organizational sphe-
re - management in various spheres of social life, including defense, social order
and security. By virtue of this logic, even ancient Greek philosophers and Roman
lawmakers have defined the purpose of state power - to create and uphold such
legal order that will guarantee the welfare and security of the people.

An alternative way has been foreseen in the Law for Control and Functioning
of the National Security System via which the state power is to fulfill its goal,
creating conditions for the nation to “preserve and increase its welfare and to
progress”. This alternative is the replacement of the legal order with a multi-com-
ponent dynamic state, the content of which is revealed in Art 2 of the above indi-
cated law to legally define the “national security” term. So far, this fact has not
been paid attention to. It can quite easily be ignored as the next in line “legislative
paradox” of the “reforms” which have been flooding us with the persistence of sea
waves for over a quarter of a century. But when we are speaking about the right
for security we cannot ignore the circumstance that on the occasion of a similar
understanding of national security, Harold Laswell and his followers have some
convincing and substantiated concerns about a possible transformation of such
a state - from a state with the rule of law into a garrison state, governed by specia-
lists in violence.
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Right to security in the context of the theory
of social deviance

Summary

The article is dedicated to the problem of security in the context of the
theory of social deviance. In the analysis attention is focused on the
legal- sociological aspect of the problem, inasmuch as the purely legal
and criminological aspects of fighting crime have traditionally been
set apart. Legal-sociological analysis, having many points in common
with the criminological approach, offers after all the possibility, even
though as a matter of convention in scientific classification, to deli-
mit more clearly the three basic research spheres: law, criminology and
sociology of law.

Keywords: Security, Justice, Legal Consciousness, Legislation,
Social deviance
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The problems of connection between security and social deviance as a social
phenomenon have always been in the focus of attention of all civilized societies.
In modern societies social deviance and crime have attained global dimensions
and are taxing the resistance capacity of politicians, legislators, and specialized
state organs alike. The emergence of new forms of criminal behavior at the end
of the 20™ and beginning of the 21* century has even provoked changes in the
terminology of specialists in criminology [1] and has raised the need for uniting
efforts in the search for adequate methods of counteracting this particularly dan-
gerous social phenomenon. In theory and practice adequate clarity is still lacking
as to whether it is for law alone that the new forms of social deviance (especially
terrorism, cyber attacks, corruption and corruption-related crime) are a specific
object of research, and, hence, of a practical strategy for restriction. Many and
various problems are related to crime, which is indisputably a social phenomenon
that until recently remained outside the field of vision of pure legal science (the-
ory and legislature).

In the following analysis attention is focused on the legal- sociological aspect
of the problem, inasmuch as the purely legal and criminological aspects of figh-
ting crime and ensuring the security of citizens have traditionally been set apart.
We have nowise attempted to set in contrast the positivistic-legal and the legal-
-sociological method of study; the aim has been to find common points of con-
tact in the conceptual and practical applied aspects of the matter. Nor will we
envisage a “complementary” (as laymen in the field of sociology of law might see
it) empirical analysis of data from concrete research; instead, this is a conceptu-
al presentation of a scientific thesis in the context of theoretical legal-sociologi-
cal analysis. More specifically, crime and its concrete forms are viewed within
the framework of the theory of the social structure of society, together with its
particular set of categories, which are at times quite different from that of legal
positivism. Moreover, legal-sociological analysis, having many points in common
with the criminological approach, offers after all the possibility, even though as
a matter of convention in scientific classification, to delimit more clearly the three
basic research spheres: law (the legal approach), criminology (the criminological
approach), and legal sociology (the legal-sociological approach). Such an appro-
ach is also needed for identifying and distinguishing the basic forms of counterac-
tion against crime and other forms of social deviance. In this sense legal-sociolo-
gical analysis is indisputably the widest conceptual framework for encompassing
various social phenomena, including the phenomenon of crime. Criminology
predominantly studies the conditions and causes of crime; as for law (criminal
and criminal procedure), here the issue can be reduced to the finding of adequate
legislative solutions, inasmuch as penal responsibility is indeed a very important,
but certainly not the only possibility for fighting crime.
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1. Legal-sociological conception of social
deviance

The analysis of contemporary forms of social deviance requires a preliminary
brief overview of the emergence of the notion of social deviance in legal-socio-
logical theory and practice. The representatives of legal-sociological and crimi-
nological science usually indicate Emile Durkheim as the founder of the general
conception of social pathology and social deviance. It is precisely in the frame-
work of this conception that new elements were later included, such as “corrup-
tion”, “organized crime’, “Mafia’, “money-laundering’, etc. Durkheim introduced
the concept of “anomie”, meaning by it a situation in which the varied functions
within the social structure do not work synchronically. This concept, first presen-
ted in De la division du travail social [2], in its first variant referred to the social
division of labor, which does not produce social solidarity but manifests the rise
of conflict between various functions (or organs). In his later studies Durkheim
described anomie as a condition of society where norms are lacking. In seeking
the causes of social anomie, Durkheim looked to the very structure of society: he
tried to identify and classify various social phenomena within it as “normal” or
“pathological”. In fact, by applying his well-known “rules of sociological method”
precisely to the sphere of law as a basic social fact, Durkheim succeeded in disco-
vering adequate explanations for the social origin of deviant behavior. Proceeding
from the belief that law (which he called a social fact) is indeed the phenomenon
with the most intense social impact, Durkheim reached the conclusion that legal
norms could serve as criteria for classifying behavior (which he referred to in his
terminology as “the state of things”) as normal or deviant [3, pp. 58-61].

Merton’s model of deviant behavior is almost entirely based on Durkheim’s
conception of anomie, but further develops and enriches it in view of contem-
porary characteristics of social structure. Merton agreed that there are situations
where individuals or social groups regard the value and obligatory characteri-
stics of norms with a decreased degree of respect. Together with this, he indica-
ted social structure as the factor determining the motivation of human behavior.
According to Merton there are two main elements of this structure that exercise
pressure or determine the concrete orientations in the sphere of behavior. These
are the culturally determined (in sociological terms) goals, and the institutionali-
zed means for goal attainment.

E. Lemert made a critical analysis of Merton’s theory and indicated that the
model proposed by Merton oversimplified the complex process of choice. Lemert
pointed out that individuals in modern society operate with a great amount
of values and norms, which tend to clash with one another. Moreover, the indi-
vidual, being simultaneously a member of several groups with separate value
systems, is under constant pressure due to these differences between values and
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norms. This contradiction between interests, values and norms (including legal
norms) can be a source of deviance. Individual behavior (whether conforming or
deviant) is, according to Lemert, a chance result of the total pressure of the vario-
us groups and their norms. When in a pressure situation, a personal rarely resorts
to a plainly deviant course of behavior. Instead individuals tend to follow a line
of behavior that holds a potential risk of deviance [4]. A. Cohen, who is a propo-
nent of the broad view that social deviance is any divergence from social norms,
attempts to distinguish between social deviance (a divergence form social norms)
and crime (a divergence from legal norms). He defines social deviance in the con-
text of legal-sociological and criminological categories, which inevitably reduce
the analysis to the problem of a distorted legal and moral consciousness [5]. In
his studies of the sub-culture of criminals, Cohen stresses the connection ‘social
inadaptability - frustration — aggression — deviant behavior’ Unlike Merton in his
model, Cohen tries to come down to the empirical level and present a wide sche-
ma of different forms of deviant behavior: he includes the legal factor as a compo-
nent among the mechanisms that form attitudes and motives of deviant behavior.

The theory of social deviance is equally attentive to the importance of the legal
factor in the general context of social structure in which the causes of deviant
behavior are rooted. In this perspective the theory of social disorganization is
drawn closer to the model whereby it is possible to distinguish more accurately
between deviant behavior and violation of the law, between social pathology and
crime, between concrete criminal deeds and some new forms of social pathology,
which undoubtedly possess juridical characteristics, but the explanation of which
cannot fit into the framework of purely juridical analysis.

2. The legal factor and social deviance

Social conformity is broader than legal conformity. Deviations from certain
social norms are social deviance, but legal conformity is not always equal to social
conformity. At the legal-sociological level it is important to ascertain the mutual
connection between the “legal factor” and the concrete socially measurable para-
meters of the phenomenon. Schematically, this model can be represented thus:

A. Forms of deviance that indisputably hold a higher degree of threat to the
public and for which there is no doubt that the traditional legal responsibility is
of a penal kind;

B. Forms of deviance regarding which lawmakers periodically change their
views, moving between tolerant and rigorist attitudes.

C. Forms of deviation of a disputable kind, to which the classical schema applies
of reprehensibility in the perspective of other normative systems (ethics, religion,
customs), but for which the application of penal responsibility is not the most
effective method of counteraction.



Stefka Naumova, Right to security in the context of the theory of social deviance
Globalization, the State and the Individual, No 2(14)/2017 |

19

Legal-sociological research is focused chiefly on identifying the specific charac-
teristics of those forms of social deviance for which clear and unequivocal criteria
for legal definition have not yet been established and hence an adequate strate-
gy for counteraction against their most dangerous form, crime, has not yet been
devised.

3. Social disorganization and pathology
of institutions

The theory of criminal behaviour, as part of the theory of social disorganiza-
tion, varies within a rather wide range. It is at a much later stage that the theory
came to focus on the problem of the connection between law and the different
manifestations of crimes against security. We speak of pathology of institutions in
cases when the social disorganization and social deviance have penetrated into
certain government structures, when the holders of power positions in the dif-
ferent branches (legislative, executive, and judiciary) are a source or a channel
of deviant behavior. Moreover the scope may vary: ranging from bureaucracy, to
which Weber was the first to draw attention, passing through white-collar crime
[6, pp- 19-29 ], and encompassing forms of deviance like corruption, organized
crime (Mafia-type organizations), which is a conglomerate of institutional and
non-institutional forms of social behavior, “woven” into the social structure in
such a way that pathology becomes the norm and the right to security is impaired.

It was not very long ago that the pathology of institutions became the object
of both theoretical and empirical analysis. It was not studied earlier, because in
general the functioning of institutions has always contained a bureaucratic ele-
ment that can hardly be placed in the category of anomie. Besides, even if the
construction ‘individual-oriented ethics — group-oriented ethics’ is assumed as an
initial scheme, it would be hard to find an objective criterion for determining whe-
ther the functioning of a given institution is normal (corresponding to commonly
accepted values such as security) or pathological. It is important to ascertain how
legal institutions (in the broadest sense) can become a source of social deviance
or else how they themselves can contain an element of dysfunction, which leads
to growing social deviance in the legal sphere. But the question remains open
regarding the social characteristics of exercising power. This element goes beyond
the purely juridical analysis of institutional activity.
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4. Legal and extra-legal measures for
counteracting social deviance and ensure
the right to security

Social deviance is a characteristic marker of contemporary industrial society. It
is not by accident that in legal-sociological and criminological literature the term
“fight”, “elimination”, “overcoming’, etc., have been forsaken with respect to crime
and other forms of social deviance. Moreover the parameters of the phenomenon
are constantly changing and legislation itself is faced with a complex dilemma:
to criminalize or to de-criminalize. At the concrete juridical level things have
an even more pragmatic dimension. Legislation in itself cannot restrict social
deviation as if by waving a magic wand. What is worse, law itself can at times be
a source of deviance: this may occur in periods of total change (for instance the
transition from a centralized to a market economy), but also in periods of relati-
ve stability, when the clashes of values, hidden from the view of the large social
structures, arise and come to the fore, so that even smoldering contradictions
may lead to a breakdown of the whole social system. In such cases law is not able
to prevent the larger conflict, which now becomes a secondary source of change;
in its turn, change engenders new relationships and the need for a new legal regu-
lation. Crime is not merely the accumulation of legally defined deeds in penal law.
This is particularly true with regard to forms of crime like corruption (which is
not simply the sum of passive and active bribery), international terrorism, mass
suicides committed under the influence of religious sects, etc. This places law-
makers in a complicated situation: they have to find the distinguishing criterion
for achieving a balance between legal and extra-legal sanctions. There are cases
when a legislator changes his stand many times over regarding certain deeds. It
is not by accident that in the latest research on social deviance, poverty is one
of the most often discussed problems. In Durkheim’s view, poverty is a normal
social fact [7, pp. 48]. According to most of the major sociological doctrines, it is
an element of the social structure, and social inequality is a condition of the exi-
stence of society. Opinions are divided in the legal-sociological doctrines. Poverty
(social inequality) is in itself perceived by some as a pathological phenomenon.
According to others poverty (social inequality) generates a secondary pathology:
crime, alcohol abuse, aggressive behavior, etc [8; 9, pp. 17-37]. The thesis that
economic factors (poverty in this case) are criminogenic can hardly be empirical-
ly refuted, but in any case research on the issue is continuing. Many studies focus
on the connection between poverty and lack of security; it is considered that the
poorer a society, the greater the risk of lack of security.

There are two ways in which legislation can have an impact on the process
of restricting crime and social deviance: by striking the right balance of crimi-
nalization and through a wise application of penalties. It is well-known that the
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weight of the penalty is not where the re-socializing effect lies.What does have
great importance for stimulating or restricting social deviance is the moral norms
and values established over the ages, but also current public opinion, the deve-
lopment of institutions of civil society, the attained degree of legal consciousness
(that of the legislator as well as that of the people to whom legal norms are addres-
sed).This is the point of connection between legal decisions, public opinion and
the concrete social-political situation. There is one other essential element: the
need for going beyond the framework of national legislation to the perspective
of European standards. The public interest is considered to be a generally appli-
cable criterion: this is a sufficiently reliable category when criminalizing certain
deeds defined within the sociology of law as forms of social pathology.

The criminological aspect of restricting social deviance (especially the new
forms of crime indicated above) has been quite well researched. In the legal-
-sociological perspective there are several crucial problems which indeed make
up a relatively clear picture of the specifics of the sociological method in this sphe-
re. Of course, there is no unbridgeable gap between the criminological and the
legal-sociological methods, but they do present some differences.In this connec-
tion there is, first of all, the issue of the anticipating role of legal-sociological ana-
lysis for identifying the factors or trends which, at a given time, provoke a growth
of social pathology, of which global crime is part;In second place, it is within the
framework of legal-sociological analysis that the issue is set regarding the already
well-established models used for analyzing society, models which can directly be
projected onto modern methods of analyzing crime and other forms of deviance,
or can be used in perfecting penal and penal procedure legislation; Thirdly, there is
the classical issue of the role of public opinion as a specific manifestation of legal
consciousness in assessing social deviance and ensure the right to security.
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Legal Security as a Principle in Lawmaking

Summary

Legal security is a philosophical concept of the modern thinking. Natural
law theory, legal positivism and legal humanism design the notion of secu-
rity in law. Contemporary meaning of the concept as a social security has
been formulated by the german author Gustav Radbruch. Social security
becomes legal security.

The concept of legal security in human right context consists of human
security (security of person) and social security and security of legal
system. As a principle legal security has specific normative function
- to justify and to develop effective legislation. The main thesis is that
legal security is a principle that generates systematisation and stability
of legal order and guarantee human rights in the sense of human and
social security.

Nowadays the idea of legal security extends its influence. It has become
a principle inspiring the entire legal system. Contemporary legislator
balances duties and freedoms taking into account the principle of legal
security. Legisprudence as rational knowledge of law and Human Right
theory are used in argumentation of the statement that security plays
important (of principle) role in lawmaking. The article discusses the
principle role of legal security in lawmaking, especially in legislative
justification.

Keywords: legal security, lawmaking, human rights, legispruden-
ce, legislative justification
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Legal Security and Lawmaking

The definition of legal security is a difficult task, even impossible in a few pages.
It's necessary to summarise some main concepts in relation to put the conclu-
sions on theoretical and objective base. I agree that legal security is a philosoph-
ical concept of the modern thinking. Natural law theory, positivism and legal
humanism design the notion of security in law. Like every other law subject dif-
ferent approaches are relevant, but from the theoretical point of view two main
aspects stand out - legal security as a natural right and legal security as an element
of legal system. In both cases the idea of security plays important (of principle) role
in lawmaking.

Natural law theory considers legal security as a natural right of security and
establishes a connection between human rights and the idea of material justice.
Hobbes is the author that understands security as the peace that arises from the
social contract and citizens hand his security over to the Power [1, pp. 127-41].
Legal security is a guarantee for human rights in global context [2, pp. 145-151]
and I think this is human and social security.

Positivist idea of legal security scrutinizes and defends procedures and tech-
niques that ensure and imply guarantees for the citizen. Legal security is under-
stood as formal or procedural justice, material justice is not law matter. Gregorio
Martinez correctly notes that ‘this implies reducing justice to validity, and is as
refutable as the opposite idea, which validates justice for extreme iusnaturalistic
reasons’ [3, p. 130; 4, p. 1-17]. In that sense the basic idea of positivism presents
legal security in close relation to the legal system - a systematic conception of law
as a set of rules. Legal security cannot be understood without a legal system or
legal order. Every legal system exists by a certain level of legal security. This is
much more security of the legal system — international, regional or national system.

Philosophical and theoretical explanation underlines that legal security is a his-
torical and cultural idea. But the relevant issue here is the contemporary meaning
of the concept of legal security that has been formulated by the german author
Gustav Radbruch. He defines law as a reality whose meaning lies in subserviencet
o justice. Legal security is really possible in the social state as the content of the
relationship between man and his social needs. He justifies the reason to bring
together ideas of security and justice. Social rights and stable law system are the
elements of legal security [4]. Social security becomes legal security, since it is
established by law in the new relationship between law and freedom in the social
state. That’s means that legal security is more o less social security in contempo-
rary and developed societies. It's a new specific feature of the concept.

Rousseau writes about security as that protection which results in both order
and certainty if we look at it from an objective point of view and as absence of fear
and absence of doubt if we look at it from a subjective point of view. If we inter-
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pret this statement in the meaning of different approaches, legal security can be
analysed theoretically from objective and subjective point of view.

Nowadays the idea of legal security extends its influence in the sense of rule
of law, constitutionalism and social state. It has become a ‘principle inspiring the
entire legal system’ [5, p. 127]. Security is formal justice and material justice is fre-
edom. Contemporary legislator balances duties and freedoms taking into account
the principle of legal security. Lawmaking process organises freedom in society,
social security and the stability of the law system. The conception of a generic legi-
slation, unification of the sovereign, codification in law put forward the question
of systematization in law and which is give rise to the normative basis of legal
security. I have mainly focussed on the principle role of legal security in lawma-
king, especially on legislative justification -rational and moral [6, 477-516].

Security as a Human Rights Principle

Universal Declaration on Human Rights establishes that everyone has the right
to life, liberty and security of person (Article 3), right to social security as a mem-
ber of society (Article 22) and the right to security in the event of unemployment,
sickness, disability, widowhood, old age or other lack of livelihood in circumstan-
ces beyond his control.

Convention for Protection of Human Rights and Fundamental Freedoms Euro-
pean Convention on Human Rights (ECHR) uses terms ‘security of person’ and
‘national security’ Article 5 of ECHR introduces a rule that ‘everyone has the right
to liberty and security of person’ Tree times Convention introduces national secu-
rity as a criterion for limit the right to fair trail, freedom of thought, conscience
and religion and freedom of movement. For example Article 6 (3) of ECHR estab-
lishes that judgment shall be pronounced publicly but the press and public may
be excluded from all or part of the trial in the interests of morals, public order or
national security in a democratic society.

The review of Case Law of European Courte of Human Rights shows that
under discussions is mainly social security. Security of person (human security)
is related to the right to liberty and security [7, pp. 112-156]. In the Judgement
of the case of De Tommaso v. Italy from 23 February 2017 the Court interprets
the notion of ‘security’ and accept the definition in judgment no. 2 of 1956 of The
Constitutional Court of Italy. ‘An interpretation of ‘security’ as concerning solely
physical integrity must be rejected, as this would be too restrictive; it thus appears
rational and in keeping with the spirit of the Constitution to interpret the term
‘security’ as meaning a situation in which the peaceful exercise of the rights and
freedoms so forcefully safeguarded by the Constitution is secured to citizens to
the greatest extent possible. Security therefore exists when citizens can carry on
their lawful activities without facing threats to their physical and mental integrity.
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‘Living together in harmony’ is undeniably the aim pursued by a free, democratic
State based on the rule of law’ 8, § 45].

In contemporary European legal systems security is associated with human and
social security in which could be seen the influence of the principle of social state
and the rule of law. The Constitution of Republic of Bulgaria holds in his Preamble
‘as the highest principle the rights, dignity and security of the individual In the
same part it proclaims ‘democratic and social state, governed by the rule of law”
and I think Bulgarian constitutional legislator understands security as a human
right principle. Spanish Constitution mentions in the same meaning security in
Preamble: “The Spanish Nation, desiring to establish justice, liberty, and security
and to promote the well-being of all its members..

Another example of the meaning of security as social security is Hungarian
Constitution. Article 70/E establishes that ‘Citizens of the Republic of Hungary
have the right to social security; they are entitled to the support required to live in
old age, and in cases of sickness, disability, or being widowed or orphaned, and in
the case of unemployment through no fault of their own

The concept of legal security in human right context consist human security
(security of person) and social security. Security is precondition, condition and
protection of all rights and freedoms. It's relevant to lawmaking and to justice.
That’s way security in human rights’ subjects means more than a fundamental
right or let's define legal security as a right-principle that develops entire legal sys-
tem and that ‘generates that certainty, that absence of fear, that peace of mind that
is the reflection in the individual of that objective situation, even though in some
of its aspects, legal security also emerges as a human right’ [9, p. 133].

Security of Legal System as a Principle
in Lawmaking

The law is reasonable and it should be explained by rational arguments. It's
clear when we focus on judicial interpretation of valid legal norms. But it's not
so obvious in lawmaking as a part of political process while the argumentation
concerns suggestions de lege ferenda (not valid law). Luc Wintgens sets out this
idea in his work developing theoretical thinking in Legisprudence [10, pp. 1-7]. If
we accept the rationality of law, we have to agree that the legislator is rational law
actor and not only political one. Rational Legislator is obliged to ,,give” law but
good law and it's much more an obligation to justify suggestions de lege ferenda
with rational arguments according to the principles of legislation than just to cre-
ate legal norms.

As a principle legal security has specific normative function — generates sys-
tematisation and stability of legal order and I would like to focus my attention on
legislative justification. There are legislative criterions that every lawmaker should
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follow. It's not only a question of procedures and techniques. Legisprudencial
approach shows the importance of legislative justification as an element of secu-
rity of legal system.

Legisprudence is a rational knowledge of legislation and regulation. It enlarges
the field of legal studies with creation of law by the legislator [11, pp. 1-7]. Legis-
prudence can be compare with Jurisprudence that takes into account the applica-
tion of law by the judge. Both, Legisprudence and Jurisprudence are prudential
knowledge. They provide theoretical and practical tools for analysing the process
of rational lawmaking. Legisprudence put the stress on the effectiveness, efficien-
cy or acceptability of legislation - the core problem of lawmaking in contempo-
rary democracies. The Law of European Union and all legal systems of European
countries produce a huge amount of norms which decrease the systematicity
of the legislation and his function to regulate effectively. It's pretty much the issue
of sociology of law, but the theory of law has specific role in the subject of legisla-
tive justification.

The contemporary Theory of legislation is developed based on legisprudential
interpretation of the role of legislator — ‘good legislator’ who create rational norms
and provide the public with reasons for them. From this broader point of view law
aims to create security through guiding human behaviour and legislative justifica-
tion is a condition for legal security. Lawmaking manages social and legal security
trough all forms of normative systematization.

Legislative justification follows the principles of legislation that organise the
legal system in terms of legal security. It's enough to mention some of them to
illustrate their importance to the issue. For example the principle of alternatively
requires the ruler to justify the suggestions de lege fereda [12, pp. 313-314]. The
principle of subsidiarity ,,requires the ruler to act on the lowest level possible” and
not to interfere too much in the freedom of citizens and their possibilities of self-
organisation. The principle of prognosis and the principle of correction require
the ruler to formulate the expected results of new ruling. If the real effects are
different from the expected effects, the legislation should be corrected [13, pp.
312-314]. Here could be mentioned another principles, but it's not the core issue
of the article. The principles of legislation secure the legal system in the meaning
of his systematization and effectiveness of legal system. They are objective elements
of legal security in lawmaking.

There is a tendency in theory of law and constitutional law of entailing an obliga-
tion of public justification on the part of lawmakers. There is an ongoing discussion
in Germany among legal scholars and constitutional judges over the issue. The
German Court has started to apply legisprudential criterion when reviewing par-
liamentary laws that affect fundamental rights and key constitutional norms such
as the principles of proportionality and subsidiarity in order to secure legal system
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[12, p. 1-19]. Other jurisdictions as the Court of Justice of the European Union and
the European Court of Human Rights have similar approach [14, § 124].

Conclusions

Security concerns every aspect of the organisation of society and every fun-
damental right of citizens. It could be seen from objective point of view in rela-
tion with society systems — political system, legal system and even moral system.
That's the reason that under discussions are the notions of international security,
regional security and national security. The organisational aspect is the main con-
tent of the security in terms of effectiveness. Legal security guarantees effective-
ness of the normative function of the entire legal system - systematisation and
stability of legal order.

Lawmaking process forms the political decisions in legal norms. Effectiveness
of legal system depends on the level of implementation of the principles of legis-
lation. On that level legal security contains fulfilment of the obligation to justify
legal norm as a part of social and legal system.

From the point of view of individuals and their rights as citizens (subjective
aspect) legal security guarantee human rights in the sense of human and social
security. It's more than a fundamental right — a human right principle (a security
right principle).

Legal security is a principle that generates systematisation and stability of legal
order and guarantee human rights in the sense of human and social security
trough lawmaking and justice.
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Summary

In the literature on security of social
organization' there are many definitions
of the concept of security. In most cases,
they refer to certain aspects of security
rather than to define it as an abstract
scientific concept and suffer from some
conceptual incompleteness. In order to solve
the problem with the definition of security
there is a requirement for its content to
which we adhere in this study. The purpose
of the report is to continue the study of the
content of the concept of security in greater
depth. To achieve this goal, concepts have
been introduced defining the framework
of different security areas and a conceptual
description of the basic characteristics of the
security areas thus defined and their limit
parameters.

Under security, we will further understand the secu-
rity of the social organization. The social organiza-
tion is regarded as a complex social system..
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AHHOTADUA

B mreparypara 3a CHTypHOCTTAa Ha
colMa/iHaTa OpraHmsanms’ ce  Cpeuar
MHOXKECTBO OIIpefie/ieHNsI 3a IOHATHETO
CUTYpPHOCT. B moBedero cmydam Te ce
OTHACAT KbM OIIpefeneHy acIeKT Ha
CUTYPHOCTTa OTKO/IKOTO Jja 5 OIMpEMeNAT
KaTo  a6CTpaKTHO  HAy4YHO  IIOHATHUE
M CTpajiaT OT M3BECTHA KOHIIENTya/IHa
HEI'B/IHOTA. 3a pemraBaHe Ha MpobaeMa
C OIIpe/ie/IeHNEeTO Ha IIOHATHETO CUIYPHOCT
e U3BEIEHO M3MCKBAaHE 3a HETOBOTO
CBBpXKAHNE KBM KOETO Ce HpHbp)Kame
B HACTOAIIOTO wu3cinefBaHe. llenra Ha
[OKIIafia € [ja IPOXB/DKM M3CIeABAHETO Ha
CHADBPKAHNETO HA IIOHATUETO CI/II'ypHOCT
B IIO-TO/IsAIMA JBI00YNMHA. 3a MOCTHUTaHe Ha
Ta3y L€/l Ca BbBEJEHN IIOHATHA, Ype3 KOUTO
ca gedVHUpaH) paMKUTe Ha pasIMyHNTE
30HM 33 CHUTYPHOCT M € HaIPaBeHO
KOHIIENITYa/HO ~OIMCAaHNE Ha OCHOBHM
XapaKTePUCTVMKY Ha Taka JepUHMpaHuTE
30HU 3a CVIprHOCT " Ha TEXHUTE I'PaAaHNYIHN
mapaMeTpu.

Tloy cueypHocm —IIO-HATaTBK e  pasbupame
CUTYPHOCT ~ Ha  COLMAJHATa  OPraHM3AIA.
CounyanHara oOpraHmsanmsa ce pasraeXa Karo
C/TOKHA COIIMA/THA CUCTEMA.

KniodeBble ClMOBa: curypHOCT, HUBA
Ha CUTYPHOCT, OpraHn3anusa
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According to the requirements for the content of definition of security [1], it
should include three basic elements: the first one is that security is a dynamic
state; the second one is that it is at the required level when the organization ope-
rates in a scheduled (normal) mode; the third element of the requirement is what
should happen in the organization when it enters a non-planned mode of work.
These requirements are based on the application of the scientific approach and the
organization theories known in science.

The task of this report is to broaden the field of reasoning and on this basis to
create new knowledge of security as a concept in order to better understand this
phenomenon. On the basis of the definition of security defined in the aforemen-
tioned requirement, three distinct areas of the security state of the organization
can be outlined. This is justified by the fact that each area has a certain range
and that the transition of the security state of the system from one area to ano-
ther occurs when the security level reaches the limit of one area that is the initial
limit of the next area. Security areas should be considered in descending order
from the point of view of system security in each of them, i.e. from the area with
the highest level of security to areas with lower security levels. For this purpo-
se, a conceptual theoretical approach has been applied, with arguments for the
principles for defining the limits of security areas. The application of this know-
ledge enables a scientifically grounded, conceptual, methodological approach to
be taken in defining the specific limits of security areas when examining different
aspects of it. The goal is the knowledge of security to approach as much as possi-
ble at the present stage of development of science the quantitative methods of its
measurement. The rationale behind this is that qualitative research methods are
largely ideologized to a degree that distinguishes them from scientific theories.
The increase of the share of quantitative security measurements in security leads
to more competent management.

Security is a dynamic state that must be understood as a sequence of changes
on its level over a given time interval. It is understandable that the level of securi-
ty is a momentary state in a dynamic process that is perceived and shared in the
organization as a normal state that satisfies the organizational understanding of
security, meets the organization’s expectations, coincides with the accepted and
shared value systems in it, has time interval of action and ultimately serves to
ensure the achievement of organizational goals. In this reasoning there are the fol-
lowing key elements: 1) normal state; 2) security levels; 3) security areas in which
the security level varies within a certain range for each of them; 4) time intervals
in which security levels are within a certain security area.

Here are outlined the following tasks to be solved: 1) How to determine securi-
ty areas? 2) How to determine the range of security levels within the range of each
area?
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The normal state of the organization is understood to be its ability to function
according to the design organization-architectural-functional model and to pro-
duce the planned quantity with the planned quality of products or services. The
attribute normal is derived from the noun norm. The latter means accepted and
shared parameter values within which a state, activity, or phenomenon should fit.
In the specific case of the organization, these are the values of the parameters in
which its functionality must fit - these are the design parameters.

The nominal values of the parameters of the functional indicators of the system
are the values of given parameters, which give the best practical results of its func-
tioning. There may be a difference between the theoretical and practically normal
and optimal values of the operating parameters of an organization. The reasons may
be that it is impossible at a historical stage to reach the theoretical requirements of
technological and managerial abilities. For research purposes, it is assumed that
the difference between them is negligible, especially in the sphere of managerial
abilities. Consequently, the nominal values of given organizational parameters are
the values for which the system operates in optimal terms from the point of view
of the quantity and quality of products and services produced that meet the requ-
irements of the customer and meet the needs for which he agrees to pay.

The nominal operating mode of the organization is the mode in which the para-
meters of the indicators are within the range of the nominal values. The optimal
mode of functioning of the organization is understood as the operating mode
of the organization where the parameters of the indicators are within the range
of the nominal values

It follows from the abovementioned definitions that, for the purpose of this
study, the nominal mode of operation of the system coincides with the optimal mode.

A security level is the instantaneous magnitude of the probability of occurrence
of an event that is undesirable for the organization, which may lead to a decrease
in its nominal (optimal) performance. It is appropriate to measure it in percen-
tage, assuming that it is theoretically impossible to achieve a 100% probability
of security for the organization. This means that in the process of organizational
design the nominal values of its functional parameters are set and realized in the
organizational and architectural project of the organization. The security level is
a complex indicator consisting of two sets of indicators of a probable nature - risks
and threats. Risk events are more closely related to the organization, while threats
are mainly associated with external factors. In this context, risk events cannot be
avoided, but the likelihood of their occurrence, which corresponds to security,
can be reduced. Threats can be avoided, but they also correspond to security.

The interval within which the current security level changes may be in certain
normal (desired, planned) values of the parameters by which to measure secu-
rity level or leave them. It is important to set these limit values. It is logical that
the maximum and minimum security value, which determines the multitude
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of its instantaneous possible values that it can accept, can be defined as a security
area. Acceptance of these different security values takes place in the continuum
of time and its crossing of the limit values is the passage of the security state into
another security area. Therefore, each security area has important characteristics
and defining features that distinguish it from one another. If this is the case, an
important question arises: How to define these characteristic features for the areas?
This is another task that needs to be solved. In addition, changes in security level
(dimension) are not instantaneous. It is the result of multiple changes — at least
in two main groups of parameters: internal and external to the organization. The
larger an organization, the slower the processes of changing the level of security
in it in comparison with a smaller organization, and vice versa — with smaller
organizations, these changes are getting faster than in larger organizations. The
logic of this statement is based on the laws of the systems applied to the organiza-
tion’s research [2, pp. 31-53]. The larger organization is a more complex system,
consisting of multiple recursive systems, and in it the processes are quantitatively
more multilevel than the smaller organization. Naturally, multiple stage processes
require more time to change as compared to those with a lesser degree of system
element interactions.

A security area is the interval in which the security level meets certain design
requirements. Within the security area, the security level does not fall below
the minimum area requirement for that area and does not exceed its maximum
magnitude level for the same area. Passing the minimum level and lowering the
level of security to the lower level than the limit for the area is seen as a new
state of system security. It switches to another security area, which also has cer-
tain limits in which the security level varies within certain limits. This process is
moving the system to a lower security area. Thus, the logic of the arrangement
of the security areas is from the highest security area — the nominal area, the lower
security areas — the emergency areas located on both sides of the nominal area,
and the areas with an unsatisfactory level of security located away from emergen-
cy areas (Figure 1)
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Fig. 1. Security zones

Therefore, three security zones — a maximum security area, two zones with
intermediate security levels and two areas with the minimum security level are
outlined. Each of the security areas has specific characteristics that distinguish it
from the others. These characteristics determine the state of the system in terms
of its security.

The area with the highest level of security is determined by a number of fac-
tors, the main one being to achieve the maximum possible and at the same time
economically appropriate level of security for the organization. This is the area
with the highest level of security of the organization. It is planned in the process
of organizational design and depends on many factors. More important and limi-
ting are the following:

o The main purpose for which the organization was created. In order for the
organization to function as effectively as possible, four important conditions
must be fulfilled at the same time: first, ensuring that the continuous supply
of the necessary quantity and with the necessary quality of external resource
at the entrance of the organization. This resource must provide the operating
processes in the organization.

 The resources entered in the organization must be reworked in accordance
with the defined and planned design and organization technological proces-
ses and algorithms to produce the desired result of the production process.

o The result of processing the input resources should be in the form of a product
that has the specified qualities to satisfy the user’s needs. The organization
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must produce a certain amount of product for a certain time, with the requ-
ired quality and quantity.

 In order to make the three processes mentioned above a reality, there must
be a management system that controls the three groups of activities - acqu-
iring and submitting in the organization of the input resources, running the
planned technological and algorithmic internal organizational processes and
producing the planned quantity and quality of production. This activity is car-
ried out by the management system of the organization, which integrates the
individual groups of activities into a unified system, monitors the observance
of the algorithms and technological processes, the internal and external con-
ditions of the organization and, if necessary, intervenes in order to prevent
production of a product with parameters, different from the planned ones.

What determines the limits within which the system functions normally. This
range is conceptually determined by the required quantity and quality of the
product that the system should produce for a given time. This product is called
a planned product. The parameters of the planned product are set by the user who
agrees to pay for exactly that product. These user requirements become mandato-
ry for designing of the operating parameters of the system. These parameters are
called planned parameters or design parameters for the system’s operating mode.

Each of these four groups of activities, shown above, is linked to the complex
organization of multiple elements of subsystems. No mode of operation can be
provided for any of the most elemental technological elements at strict optimal
value of its projected design parameters. The reasons for this are many, but the
most important one is that it is not possible to provide the necessary resources
with parameters having a constant optimal value. These parameters vary within
certain limits. Each system has certain limits of the temperature of the opera-
ting mode of operation, within which it is guaranteed with the necessary degree
of certainty that it will produce a product with the set design parameters. Over
time, all elements of the system are worn out and aged, and therefore change their
design features. Their time and operational suitability is within certain limits. For
this purpose, the principle of tolerances for the values of each parameter for each
element of the system is introduced. The margin is the range within which the
variation in the value of a parameter ensures the normal operation of the system
and guarantees the planned quantities and qualities of the product produced. The
most advantageous planned value of a given parameter is called a nominal value,
or in short nominal. The acceptable magnitude of a value deviation of a given
parameter from its nominal value is called tolerance. It is measured as a percen-
tage of the nominal value with the same unit of measure as that of the nominal.

The above-mentioned most important principle positions for project para-
meters indicate that none of them can have a constant value in the continuum
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of time. All system parameters are designed to have a nominal value and within
the limits of the planned tolerances.

The nominal value is the value at which the system works best. Determining
the nominal value of the parameters depends on many factors and conditions.
Not always for nominal values can be accepted the theoretically derived values.
In such cases, the principle is that the nominal design value of the parameter to
be as close as possible to the optimum. Therefore, for the purpose of conceptual
reasoning it can be assumed that the optimal and the nominal value of the design
system parameters coincide. The tolerance is a deviation interval of the parameter
values in which the manufacturing system produces a product that meets the pre-
scribed design requirements. These requirements also deviate from the nominal
within certain limits. Therefore, the nominal value and tolerances for each sys-
tem parameter are important in terms of its design operation and can be used as
reference points for the reliability (security) of its operation. How should they be
defined from a conceptual theoretical point of view of security?

To answer to the last question, we use the knowledge of system theory. It is
known that each system has the property of striving to maintain its state of equili-
brium. It is logical when designing this equilibrium point to be set and set as the
nominal value of each of the system elements. Therefore, the equilibrium point is
a state of optimal functioning of the system. It can be assumed with practical eno-
ugh accuracy that in real systems the point of their equilibrium operation coinci-
des with the nominal value of the parameters, i.e. the nominal mode of operation
matches the equilibrium mode of the system.

At the equilibrium (nominal) operating point of operation of the system, the
highest reliability is obtained for its faultless operation, which means that we
have the highest degree of security of system operation. At this point the quality
of the manufactured product is highest and it can be assumed that its value is
also at nominal level. For system security purposes, it can be summarized that
when the system operates at the nominal values of the parameters of its elements,
the operating mode can be called nominal. The nominal operating mode of the
system is logical to be set in the project and implemented in the construction
of the respective system. In this mode of operation, the system is at its equilibrium
point. Summarized, the nominal mode of operation of the system is a mode of its
equilibrium from the point of view of system theory. Therefore, this point, charac-
terized by the nominal value of the individual parameter, also determines the sys-
tem equilibrium point and should be chosen as a basic point to be considered for
the security levels of the systems. This equilibrium point determines the highest
theoretical and sufficient for the practice accuracy, systemic level of security. Any
deviation of the parameter values of the system elements from the nominal will
result in a decrease in the system’s overall security level.
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Once the nominal point has been determined, we should also define the limit
points at which the values of the individual parameters and the aggregate nomi-
nal system parameter can deviate. Any deviation of the values of the parameters
of the indicators of the system from the nominal value will take it into a mode
of operation different from the steady state of equilibrium, where it has the highest
level of security. This means we will have less quantity and quality of the products
produced by the system. The deviation from the nominal values can be provisio-
nally applied to the axis with a start “Nominal value” in which the system is in
equilibrium (Figure 1). The deviation of the parameter values to the right of the
nominal value is positive (with the “+” sign, and to the left for a negative value
with the “-” sign.) The task is to determine to what deviations of the system para-
meters to the nominal (equilibrium point) mode of operation of the system will
still provide a satisfactory quantity and quality output. Therefore, the maximum
absolute value of a deviation of the parameter values from the nominal will be
different for each subsystem unit, will be different for the whole system as a whole.
Two important questions arise: What is the conceptual indicative limit absolute
value of this permissible deviation from the nominal value? The second question
is: How to determine it?

With each deviation of the mode of operation of the system, it has the intrinsic
property to seek to return to its equilibrium point of functioning. This process
of deviation from the nominal value is not unlimited. When the deviations incre-
ase, the operating conditions of the system deteriorate to the design ones, and
therefore, at a certain deviation value, the system will not be able to return to
a self-regulating mode, i.e. will not be under the influence of the law of striving
for equilibrium. It is precisely this maximum absolute value of a deviation from
the nominal value to be appropriate to be considered as a limit absolute value
of deviation from the nominal. This is one reason. There is another consideration
- in terms of the quantity and quality of the product produced by the system. It has
been said above that by increasing the magnitude of a deviation from the nominal
value, the operating conditions of the system elements deteriorate relative to the
optimal, i. e. quality deteriorates and the amount of product produced is redu-
ced. This deterioration of these two indicators may be acceptable to certain limits
beyond which the product will not meet customer requirements. The minimum
values of the indicators of quantity and quality of the product, where the mini-
mum requirements of the customer for the product are not met, are called limit
values. These limit values can be obtained before reaching the maximum values
of the deviations from the nominal ones, where the system will not be able to
attempt to return to the equilibrium (nominal) operating state itself. Therefore, the
maximum absolute limit deviation value of the parameters of the system elements
and the system as a whole is that where the quality and quantity of a product does
not meet the minimum requirements of the customer. This means that during the
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design of the system and its elements, the nominal values of their parameters and
their maximum permissible absolute values of the deviations must be determined
(calculated) i.e. their tolerances. For greater convenience in practice, the tolerance
value is not stated in absolute value, but is given in permissible percentages of the
nominal value of the respective parameter. This deviation is considered in both
directions - positive, i.e. permissible value of increase above the nominal, and
negative - the reduction value below the nominal value. These two limit values, in
relation to the nominal value, determine the area, the set of values that the given
parameter can receive, in which the system will operate in modes close to the equ-
ilibrium and the produced product will satisfy the requirements of the customer.
Thus we answered the question of how to define the limits of the area of operation
of the system with the highest security. This area simultaneously covers the range
of changes in the values of the parameter indicators in the positive and negative
directions relative to their nominal value taken into account from the equilibrium
operating point of the system. This area shall be called the nominal area. Its most
important features are: the system functions at its equilibrium point or near it; the
quality and quantity of the product produced satisfies the customer; in the case
of deviations of the parameter values within the tolerances the system tends itself,
without any external intervention, to return to its equilibrium mode of operation.

We have to answer the question: How to define the limits of the next security
area of the system? For this purpose, let us assume that the values of the devia-
tions of the parameters of the indicators go through the absolute values of the
end limits of the nominal zone, with the positive deviations leading to an even
higher increase of the absolute values of the parameters of the indicators in rela-
tion to the maximum value of the nominal zone, and deviations in the negative
direction decrease the absolute values of the parameters that become smaller than
the minimum value of the nominal area. With these deviations, the system can
still function, but already with deteriorating quality and decreasing the quantity
of products. The greater the deviations are than the end values of the nominal
area, the more the results get worse and the system's ability to return to its equili-
brium point of operation becomes smaller. This can be considered the final, outer
limit of these areas - located to the left and right of the nominal area (Figure 1).
When parameter deviations increase, the time comes when the system reaches
a limit mode of operation in which it is unable to function independently. At this
point there are three possibilities for the system: 1) to reorganize; 2) to fall apart;
3) to return to the emergency area and then to the nominal mode of operation,
but only by obtaining external resources for the system. According to the theory
of crisis management [3, pp. 42-49], we can name these two areas, where the sys-
tem operates in emergency mode emergency areas of security. Emergency areas
are located to the left and right of the nominal area of security. In them, the system
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operates under conditions of reduced level of security against its operation in the
nominal area of security.

The system cannot operate outside the emergency area due to conditions
of a high degree of uncertainty. The risks, threats and dangers of its existence are
unbearable, that is why the system collapses. To overcome these risks, threats and
dangers, external resources are needed to help the system return to more favora-
ble modes of operation and prevent its collapse.

There are also specific areas within limit values of the areas, in which the risk
rises and threats are constantly increasing by approaching the next lower security
zones. This is also the subject of more in depth research.
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Summary

The most important thing nowadays is that the process of security
modeling, security systems modeling and the conduction of security
politics keep on being characterized with the presence of numerous
illusions about the word, security and development. The comprehen-
sion of the illusions generation process, including the illusion of secu-
rity, is a basic one and it serves as a condition for successful minimiza-
tion of their presence in a contemporary individual’s spiritual world
and the limitation of the devastating impact of social illusions.

Keywords: security, truth, social illusions, the illusion of security,
cultural identity



Michev Stefan Ivanov, Stoeva Desislava Pancheva, The new illusions of security
| Globalization, the State and the Individual, No 2(14)/2017

42

In our contemporary worls it is getting more and more difficult to apprehend
what is happening around us and with us, and more and more frequently we turn
out to be deceived and confused, victims of manipulation and we find it harder
and harder to assemble the overall picture of the world.

Increasing the distance between illusions we live with and reality puts on the
agenda the extremely significant question how to shorten that particular distance.
That as if refers to a greater extent to the illusion of security, and its theoretical
observation and practical limitation are definitely useful. The need for security,
but also for self-expression makes people search for rational explanations of the
world and models for meeting/satisfaction those and other needs they have, to
hope and believe it is possible. The picture of our spiritual essence would not be
complete unless we analyze people’s illusions and one of the most significant and
probably the most resistant one among them - the illusion of security.

By the term illusion I designate a certain part of our spiritual attitude (the
cognitive and the values) towards the world and towards ourselves. Illusion is
falsehood but such a falsehood that is assumed as a completely satisfactory
explanation of existence and the existing. Knowledge is both a result and
a premise for cognition as a process and its interpretation depends on the accent
put. Truth and untruth are characteristics of this process. Therefore we can talk
about veracity of cognition as well as veracity of knowledge.

The most important feature/characteristic of illusions is that we use them as
a means of fixing our refusal from further searching of an alternative explanation.
In this sense the main thing for every illusion is not so the truth-untruth opposition
but the attempt to achieve personal and emotional balance, tranquillization,
stability. We may say illusion results from non-knowledge, but mostly it is non-
knowledge and untruth fixed as knowledge and truth.

Illusions may be divided in two large groups. I place in the first one those which
not specifically/exactly but often are defined as illusions related to perception
(“when senses lie to us”) or with certain techniques (“somebody makes our senses
perceive in a certain way objects from reality or their images”). Those illusions
would not be a subject of the current analysis.

The second group includes the so called social illusions. Of course, there are
reasons for their existence in everyday consciousness , including: not being
familiar with processes taking place in society, the complexity of economical,
social, political, etc. relations. In addition to the perception of desired as real,
illusion obtains a classical finished state. Standing against the desired - real
opposition, each individual has another option - to take the desired for real, not
to be convinced but namely to assume in order to find tranquillization, a port in
the storm of questions. Therefore we seldom break up with our illusions when
listening to an argument; we break p with them in the actual process of living,
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because our illusions crash together with a real catastrophe, which has objective
personal and social dimensions.

The first condition to minimize illusions is to apprehend the most important
illusion - the illusion for possible eternity of human existence. A human who
accepts at ease the absurd never forgets about death but neither summons death
nor hopes to postpone it for an indefinite time.

While during the Enlightenment period the thesis that people may not wish to
understand the world and themselves was totally inacceptable, nowadays reflec-
tion of social processes in mass consciousness is not only far from what is typical
for scientific cognition but it has its logic and consequences which are more likely
to generate illusions rather than minimize them. However surprising this conclu-
sion may be, it refers fully to information society, which by definition is related to
development at the territory of knowledge.

The contemporary scientific assumption for security of course is innerly
contradictory, but if there is anything relatively established, that is, security is no
more interpreted as an ability for defense, just as a condition of the state, as a con-
dition of lacking hazards, etc.

Even the slightest view over the development of the security concept and the
national security concept in particular helps us get convinced in the dramat-
ic change of the paradigm in which security has been explored. Briefly, in my
opinion, however disputable the content of concepts like security and insecurity
remains, yet their explanation would be as an end in itself unless we use it to
describe contemporary society, changes taking place in it, and certainly changes
affecting the main characters - people.

Instead of listing the immense amount of definitions the term “security” has,
I will try to present my synthesis of the same definitions. The purpose of the fol-
lowing synthesis is to find out those key terms used to define the term “security”
- “condition’, “process’, “system’, “risk’, “threat”, “interest”, “conflict”, “power”.

While searching for the objective side of security, we would like particularly to
imply that security exists in a direct correlation with interest, interest, on its part,
in the long run is a conscious need, and what else can be more objective than
needs. Security is a dynamic state of society and humans where risks and threats
for existence and development are met by a dependable system, i.e. there is the
essential potential needed and organization for reflecting threats, civilians’ rights
and freedom are guaranteed as well as economical and social prosperity.

A common disadvantage of the theoretical interpretation of security, I think, is
the excessive stress on the objective processes. Maybe it would be more specific to
claim the objective approach by definition contains an analysis of security spiri-
tual dimensions. In brief, in our overall spiritual attitude towards reality we also
include we also include our attitude towards security. We have our views about
this state (whether scientific or not), we have our feelings, because we, humans,
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are those who are secure or insecure, threatened or safe, confident or unconfident.
There is no security where a human being lives in dissatisfaction, anxiety, fear,
even without serious reasons for them.

There is no way to understand illusions without concerning the spiritual aspects
of security. The modern understanding of security (both national and interna-
tional) is not only based on various economical interests, political goals and social
consequences. Security also contains cultural integrity, and insecurity — the threat
of identity and of our value attitude towards the world. Additionally, security is
related to a society’s ability to preserve its substantial character in changing con-
ditions, to the resistance of the traditional models for language, culture, associa-
tion, religious identity and customs, and it means that security “refers mostly to
identity, the ability of a certain people to maintain their own culture, their own
institutions and lifestyle” [1, p. 231]. Security refers to “situations in which societ-
ies consider threats in terms of identity” [2, p. 46].

The significance of cultural identity for the national security is obvious and as
if it should not be specially reasoned. Usually the consequences from eventual
erosion of cultural identity are examined, the accent is on the fact that destruc-
tion of identity is one of the risks for national security and serious and adequate
precautions are needed, including on behalf of the state, in order to meet that risk.

The combination “cultural identity” is used to narrow and specify the content
of identity, as acknowledgement, integration and identification with a certain
type of culture. Cultural identity stays at the foundations of the individual human
security and is a supporting point for every national security. The loss of cultural
identity reflects on a nation’s security and generates hostility towards the alien.
When people lose their identity, they try to get the feeling of security back by find-
ing a perpetrator for their condition. We should cope with the two contradictory
threats: to save the exclusive cultural diversity created by humankind, and at the
same time to feed up a mutual global culture. According to Claude Levi-Strauss
creating diversity what should be saved, not the historical content that each
époque has brought in and nether from the oncoming will be able to continue [3].

I would like especially to underline that the role of modern means for mass
information in the formation of illusionary awareness is crucial, since, I think,
they ought to be considered as powerful retranslators and illusion generators.
I am aware that the use of technical terms such as “generators” and “retranslators”
may lead to additional confusion but the main thesis I attempt to promote is that
there is a difference between a deliberate and an organized process of creating illu-
sions and their mass distribution.

Actually such a conditional distinction we may find in the whole human history.
In my opinion the comprehension of the illusions generation process, including the
illusion of security, is a basic one and it serves as a condition for successful mini-
mization of their presence in a contemporary individual’s spiritual world and the
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limitation of the devastating impact of social illusions. Naturally, an individual who
is not attracted by scientific analysis is very frequently unaware that fabricating illu-
sions is in fact an organized and deliberate process having its own laws and rules.

In the archaic, traditional and even modern society the main illusionary systems
generating illusions are mythology, religion and ideology. If it is suitable at all to
talk about some idea or feeling of security in the mythological consciousness, it is
the idea that the only person to be secure is the one who is completely merged with
the tribe and the mass of people. According to mythological consciousness misfor-
tune happen and nothing can be done about it, secret powers always manage peo-
ple’s destiny. It is understandable for the archaic times, but a peculiar renaissance
of the mythological thinking may be detected in the modern world. This renais-
sance is related to media’s enormous abilities to establish clichés and myths about
various aspects of social life. Even in information society, and probably exactly in
it, people agree easily with myths considering security and its guarantees, they aim
at merging with the majority and thus they feel more secure.

Today we witness a global renaissance of religions in their complete and multi-
facial diversity. Samuel Huntington explains the reason for that renaissance is
identical to the reason that had caused religion’s death: the processes of social,
economical and cultural modernization, which flood the world in the second half
of the twentieth century. They (humans) need new sources of identity, new forms
of stable community and a new system of moral principles which may give them
a feeling for meaning and purpose [4].

However, if it is unacceptable to explain clashes among humans and the condi-
tion of insecurity only as irreconciability towards the alien religious model of the
world, at this moment we should not underestimate the fact one of religion’s key
functions is to bring hope in our insecure world.

The main motive in formulating each ideology is the private interest to be
represented as universal interest, the private viewpoint for the world as univer-
sal, a certain model of security as universal. An ideologically “dazzled” person
could not stand the critical attitude of common sense, of science and philosophy
towards the foundations of his ideology, however, he is most vulnerable to/against
the security model he has assumed wholeheartedly.

Ideologists, and why not politicians as well, manifest the weakness to exag-
gerate the importance of specific aspects from social life and at the same time to
keep others in the background - for example: “economy is more important than
culture’, “market cannot tolerate state regulations”, “the more the security, the less
the freedom’, etc. The fabricated and assumed ideologemes are of high impor-
tance especially for the Bulgaria’s transition, that are brilliantly analyzed by Vasil
Prodanov. The following are the most substantial among them: “the democracy
ideologeme”, “the ideologeme for transition from a world of violence to a world
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of nonviolence”, as well as the manipulative schemes for overcoming the cognitive
dissonance from the conflict between ideologemes and realities [5, pp. 608-697].

Consequently a lot of the illusions mentioned above can be defined as existing
in both the traditional and the modern society, but they surely gain a new mean-
ing and content in the information post-modern society.

I think the most important thing nowadays is that the process of security mod-
eling, security systems modeling and the conduction of security politics keep
on being characterized with the presence of numerous illusions about the word,
security and development. All that illusiveness may be categorized, although it
actually is symbolized with two stable and mutually incompatible illusions. One
of them in brief can be summarized with the phrase — “only power can guarantee
security” or, which is the same - “only those who are powerful can be secure”’,
whilst the other - “only integration leads to security”.

I presume to be exaggerating, although I think these illusions of security are
structure determining in the whole modern security illusiveness. Power nowadays
keeps on having a high importance in international relations and also in internal
security maintenance. The state, despite functional and resource transformations,
remains in being also as an institution having and using means of violence legiti-
mately. The value attitude towards the relation power - security is changing slower
than expected. On the other hand, the “security through integration” model obvi-
ously is not unfounded and it has vital significance in achieving a new national
and international security level, but considering integration as a cure-all against
insecurity is obviously groundless.

The reasons for originating new social illusions, including illusions of security,
as a whole do not differ significantly from these presented in the current report so
far, but what should be by all means remarked is the serious impact of the identi-
ties formed in Internet, which can also be determined as fabricated and unreal.
Every consumer is both a director and an actor of their own identity. A consumer
develops one or more characters and plays the corresponding roles simultane-
ously. People in information society start living in a (self) imposed partiality, even
in a partial information eclipse leading directly to formation and distribution
of illusions. Many researchers define this phenomenon as “democratic censor-
ship”. It neither deprives of nor prohibits information but it takes control or forces
to juncture opinion through selection and disregard.

Modern social networks besides everything else may and should also be ana-
lyzed as illusion generators. It is not their most considerable characteristics for
sure, nevertheless, it could not be interpreted as an accidental effect, a negligible
role, let alone to be rejected. What is a social network? For most people the answer
is obvious: “For example Facebook and Twitter”, but that is not a definition. Net-
works are what form our societies’ new social morphology, and network logic to
a great extent influences the course and the results of the processes related to pro-
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duction, everyday life, culture and power. Additionally, another important matter
is which illusions are fabricated mostly in social networks, as well as those related
to the role of social networks in society.

The first distinctly illusion is the concept and the recognition of social networks
as social communities. Since each illusion is an alloy of truth and untruth, it is not
necessary to give further arguments there is plenty of reasons to interpret social
networks namely in network society as virtual (i.e. unreal) social communities.
The problem is that a virtual community in its own meaning of the term suggests
firstly a social particularism by status, interests, purposes, common activities and,
afterwards or at least at the same time, its presence in social networks.

The second serious illusion generated by social networks and totally popular-
ized by all media is the illusion of networks being the new type of civil community
and, even more impressive, “the new civil society”. It is symptomatic that such illu-
sions are generated (of course, from the viewpoint of certain interests) mostly con-
cerning the so called new democracies in Eastern Europe, Middle and Far East. In
other words, at those areas where forming and development of civil society are not
trouble-free at all. To avoid a partial interpretation of our understanding for this
type of social illusions, we will specify that social networks surely provide plenty
of new opportunities in this complex and contradictory process of civil society’s
development and recognition. Furthermore, long before the emerge of social net-
works the process of forming the so called virtual civil communities was noticed
and analyzed. Their priorities are the involvement, the freedom of communicat-
ing and sharing ideas with people all over the world. According to the author, if
the traditional type of community is determined based on ethnical, racial, lin-
guistic, political, economical or gender differences, in virtual communities ori-
gin, gender, economical status or political beliefs are not so important. Is that the
case though? Action is the most substantial component of the functioning of civil
movements and civil society as a whole. Publicity does not reject self-defense,
but it cares about the Self’s autonomy, not about the Self’s anonymousness. As
Noam Chomsky remarks, “Citizens of the democratic societies should undertake
a course of intellectual self-defense to protect themselves from manipulation and
control and to lay the foundations of a more real democracy”” [6, p. 10].

Another illusion generated by social networks is that in the hostile outside
world a human is less defended than in front of his compute at home and in his
network. Currently we merely do not have the opportunity to enter the exception-
ally crucial matter about social isolation, about problems of communication in
the real world, even the already proved psychological addictions. The question is
whether we will protect ourselves from the inertia to impart to the new informa-
tion technologies a meaning that could result in destructiveness and fragmenta-
tion of personal identity.
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Legislation is among the major factors in building up the security system. Pri-
mary and secondary legislation in the area of security create the national security
system, regulate its objectives, the powers of its competent authorities, the coordi-
nation and interaction between them. Most accepts assume that Republic of Bul-
garia’s security system does not function with adequate efficiency.

The legislation relevant to the national security system is an extremely impor-
tant element, especially in a democratic society. Presently, a number of documents
regulating the interactions in the area of national security are enacted with a view
to building up legislatively Bulgaria’s security system. Analyzing the current issu-
es in the area of legislation relevant to the security system, we reach the point
of identification of problematic aspects in the system’s functioning and evolution.

We are facing new, heretofore unknown risks associated with cybercrime,
cyberterrorism, radicalization, issues in the Ukraine, the refugee crisis, Russia-
-EU relations, etc. Lest we forget, cybersecurity affects all security aspects. It is
absolutely essential to take urgent steps to update the legislation and improve the
mechanisms for interaction among institutions in the security sector, elaborate
coordinated policies, and adopt a strategic conceptual framework in order to tac-
kle the risks and threats to national security.

The system’s doctrinal fundaments are the element, which has to define secu-
rity as a dynamic term and put all other elements into interaction. Depending on
the legal systems and case law, the individual countries have varying doctrinal
documents, such as strategies, concepts, white papers, presidential reports, etc.
Several doctrinal documents encompassing the security sector or individual ele-
ments thereof have been adopted in the course of Republic of Bulgaria’s recent
history. A National Security Concept was adopted in 1998, while the National
Security Strategy was adopted in 2011, as well the strategic documents in the area
of national defense - the Military Doctrine and the White Paper on Defense and
the Armed Forces. The impression is that the significance of the doctrinal docu-
ments regulating the national security system is not sufficiently known to and
recognized by politicians in Bulgaria. This is most often expressed through their
belated adoption, lack of updates in documents already adopted, or the making
of governance decisions, which often contradict or disavow the already appro-
ved strategic documents. What is observed in result from the above are incon-
sistency and inefficiency in the decisions made and policies implemented in the
area of national security, chronic underfinancing and inefficient spending. There
is a glaring lack of subordination and coordination in the actions of competent
government authorities and the absence of ability to exercise control over the enti-
re security sector.

The first strategic document in the area of security was the National Security
Concept, as adopted in 1998. It defined the term of “national security” and outli-
ned the principles, values, and objectives of the “national security” policy. Based
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on the Concept, the building up and reform of the entire security sector was set
into motion. The concept provided the direction of development for Bulgaria, the
guarantee for its national security, and the country’s focus on European values
and upcoming membership in NATO.

Considering the dynamic nature of international relations and the extremely
changed security environment, the National Security Concept had to be modified
and supplemented or replaced by another strategic document but this never actu-
ally took place.

The National Security Strategy of Republic of Bulgaria was adopted in 2011,
constituting a very in-depth review of the strategic security environment and pro-
viding action guidelines to ensure the required level of security in the country.
Another fundamental document providing the development directions for the
Bulgarian armed forces and the entire defense system was the White Paper on
Defense, as adopted in October 2010 by the National Assembly, which is a guaran-
tee for sustainability in the armed forces’ development. The latter’s time span was
until 2014, nevertheless, no new plan was adopted, which would be adequate to
the changed security environment and define the new development directions for
the armed forces. A National Defense Strategy was adopted, as well as investment
projects for the armed forces’ development. The National Defense Strategy asses-
sed the military-strategic environment, defined the country’s defense objectives,
and outlined the pathways for achieving said objectives. It revealed the activi-
ties associated with the maintenance, building-up, development, and use of the
country’s defense capabilities, meaning that all activities in the building-up of the
armed forces, including any modernization plans, had to be in line with that stra-
tegy. This was not carried out in actual fact.

To conclude

A new vision for Republic of Bulgaria’s role and position is required in line
with the changing international situation, which in turn necessitates application
of a broader framework for assessment and tackling of risks and threats. The
search for efficient and innovative ways and adoption of new legislation to set out
the objectives and priorities of Republic of Bulgaria’s national security. The 2011
Strategy provides a good assessment of the risks and threats to security but as at
2017 it is obsolete. Change is urgently required to present a clear vision for Bul-
garia’s development on a national and global scale going forward. To achieve that
objective, the strategy must provide unequivocal orientation of national policies
in the context of our alliance commitments in NATO and EU. It is crucial to for-
mulate Bulgaria’s key interests and thence — the mechanisms for their realization.
It is also necessary to create legislation, which would clarify the essence of terms

» « .

like “security”, “security system’, etc.
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Neglect for the doctrinal documents in the area of national security is not in
line with a democratic country’s legal norms and creates premises for abuse. All
government bodies involved in the creation of a security policy must be familia-
rized in-depth with those document and sustainable practices must be put into
place for the preparation and timely update of such documents, which in turn
requires a new type of organizational and governmental culture.
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The codification and progressive development of international human rights
law is primarily based on the generally accepted principles of contemporary inter-
national law — the principle of equality and the prohibition of discrimination. The
foundations of the international instruments devoted to this minimum of rights
began to take place at the beginning of the World War II: the signing of the United
Nations Declaration, the Moscow Conference of Foreign Ministers, The Dumbar-
ton Oaks Conference, the Yalta Conference.

From 25 April to 26 June 1945, the International United Nations Conference
was held in San Francisco, which resulted in the signing of the UN Charter on 26
June. Article 1 (3) states that one of the objectives of the organization is to deve-
lop cooperation between Member States on issues related to fundamental human
rights and freedoms, without distinction of race, sex, language and religion. The
Statute provides the individual with the so-called ,international rights®, which
are protected not only by domestic law but also by international law. States that
join the organization accept that respect for these rights is not solely within their
jurisdiction and is subject to particular international protection. [1, 2]

In connection with the rights and freedoms proclaimed in the Charter, a num-
ber of conventions have been adopted. A fundamental act in this regard is the
International Charter of Human Rights. It consists of 5 documents: The Universal
Declaration of Human Rights; The International Covenant on Social, Economic
and Cultural Rights; The International Covenant on Civil and Political Rights;
two optional protocols. These documents contain four types of rights and fre-
edoms: fundamental, civil, political rights and freedoms and economic, cultural
and social rights. In general, they oblige signatory states to secure the right to life,
freedom, privacy, thought, conscience and religion, active and passive electoral
law, equal labor rights for men and women, social security and insurance, medi-
cal assistance, right to education and participation in cultural life, right to set
up professional organizations, etc. In December 1950, a Convention on Wome-
n's Political Rights was signed in Rome. Several conventions are devoted to the
prosecution and punishment of the most important international crimes related
to the violation of fundamental rights - the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide, the International Convention on the
Elimination of All Forms of Racial Discrimination (1960) The Convention on the
Suppresion and Punishment of the Crime of Apartheid (1973) [3].

One of the fundamental human rights, proclaimed in the Universal Declara-
tion of Human Rights, is the right to asylum. Art. 14 regulates the right to territo-
rial protection. On July 28, 1951, the Convention relating to the Status of Refugees
was adopted, creating the legal basis on which the work of the United Nations
High Commissioner for Refugees was based. This is the first international tre-
aty covering almost all fundamental aspects of refugee life. It defines the term
~refugee” as a person ,,as a result of events occurring before 1 January 1951 and
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owing to wellfounded fear of being persecuted for reasons of race, religion, natio-
nality, membership of a particular social group or political opinion, is outside
the country of his nationality and is unable or, owing to such fear, is unwilling
to avail himself of the protection of that country; or who, not having a natio-
nality and being outside the country of his former habitual residence as a result
of such events, is unable or, owing to such fear, is unwilling to return to it“ [4]. The
Convention texts provide for two important limitations on its application - tem-
poral and spatial. The first concerns people who have become refugees as a result
of acts that have occurred since 1 January 1951. The second restriction concerns
the ratification of the Convention by States granted the opportunity to restrict
protection only to European refugees. This indicates the aspirations of states to
maintain their sovereign right to grant permission to enter their territory. Other
Convention texts outline refugee rights on issues such as occupation, housing,
education, social security, personal documents, and freedom of movement. Most
fundamental rights for the protection of refugees are also fundamental human
rights, as proclaimed in the Universal Declaration of Human Rights of 1948.

The rights of refugees can be divided into two groups: common rights guaran-
teed by international human rights standards and rights that derive specifical-
ly from their refugee status and are governed by the national laws of the host
country. Most of the fundamental rights related to the protection of refugees are
part of the fundamental rights enshrined in the Universal Declaration of Human
Rights. With the transformation of the refugee problem into a global one, it beco-
mes obvious that the Convention needs improvement and strengthening. In 1967,
the UN General Assembly adopted a Protocol on the Status of Refugees, aboli-
shing the time and geographical constraints of the original 1951 document.

By granting territorial asylum, the host State admits the alien to its territory
and places him (her) under protection. This leads to the emergence of two types
of legal relationships. The first type of legal relationship is between the asylum
seeker and the state from which he / she seeks asylum. This attitude has an inter-
nal character and is related to the national legislation of the state, built on the
principle of independence and sovereignty. The second type of legal relationship
arises between the state that granted asylum and the other countries[5].

The voluminous catalog of human rights corresponds to the obligation of the
state to ensure their observance. When citizens are subject to these rights, within
parliamentary democracy, there are enough mechanisms to fulfill this duty, stem-
ming from people‘s sovereignty and public contract. In such a case, it is realized
firstly on the basis of the domestic law of the state. Where the right-holders are
foreign nationals seeking asylum, the host State shall apply international law as
a matter of priority, even when it conflicts with national law. For example, under
Article 31 (1) of the Geneva Convention, States undertake not to impose penal-
ties for the illegal entry or residence on their territory of refugees who arrive
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directly from a territory where their life and freedom have been threatened. In
practice, the requirement to submit to the authorities immediately and to provide
valid reasons for their illegal entry or stay on the territory of the country rema-
ins difficult to apply, because of the contradiction in the text of the Convention
(the incompatibility between ,immediate‘ and ,stay®). According to section 2, the
contracting states undertake not to impose restrictions on the movement of such
refugees beyond what is necessary. Art. 32, section 1 obliges states not to expel
arefugee, legally residing in their territory. Art. 33 prohibits the expulsion or refo-
ulement of a refugee to the border of the territory where his or her life or freedom
has been threatened by reason of his or her race, religion, nationality, belonging
to a particular social group or political views. The refugee is extraditable because
of, considerations of national security or public order® - art. 32, section 1.

Difficulties in the realization of the right to asylum increase when the subject
of rights is foreign citizens, especially if foreign citizens have different cultural
identities. The reasons for this are complex. The first is related to the emergence
ofa,,newworld orderbased on civilization®, in which the enemyacquiresa paramount
importance especially for nations seeking their identity and rediscovering their
ethnicity, and societies that have cultural similarities cooperate [6].

The other reason for the aggravation of the refugee problem is the result
of the expulsion of the state and, accordingly, of the national legal order, in
favor of international law, human rights and tolerance. Globalization, modern
mobility of people and new forms of inter-state communication lead to the
lifting of a number of restrictions in the implementation of economic and civil
exchanges. This necessitates a corresponding adjustment of the legal order and
deepens the bilateral dependence between national legal systems and the system
of international law, triggering not only interaction and harmonization, but
also contradictions. In addition to other objective factors, the changing attitude
towards state sovereignty, which is a basic criterion for the limits of the law [7].

The changing attitude towards state sovereignty provokes a natural reaction in
the opposite direction, based on rediscovery of identity and, respectively, of old
enmities. This calls for recalling what is the ,ethical purpose, the mission of the
state. The state is a form of social grouping. The first forms of social collectivity
arise naturally as a result of the inability of individuals to achieve their goals
independently, i.e by the action of one of the basic social laws - the law of synergy.
Predominant forms of social collectivity arise on the basis of the common interest
that leads people to unite in order to acquire means of subsistence and survive.

The state is the last historically emerging kind of organized social community.
All theories, seeking an explanation of the reasons for its existence, actually seek
to answer the question of the ,,ethical capacity of the state® In his study of the early
history of the state, R. Herzog assumed that ,the state tasks are the true (if not the
only) reasons, justifying the existence of the state.“ [8]. In view of this criterion,
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he differentiates two types of states. The first type is the so-called «state of duty»
arising from objective circumstances and the raison d>étre of the state stems from
food care for the population. The second type is so-called «states of power». In
that case the staters task is to protect against danger. This typology is relative and
it is a transfusion and even reciprocal dependence between the two types: neither
the «state of power» could develop without engaging the people, nor could the
«state of duty» survive and develop, if it does not provide protection from external
enemies.

Unlike the previous social collectivities, the mission of the state, that is, the
meaning of its existence, is not limited to protection but also to the preservation
ofthecommunity. The pursuit of preservation implies the existence of consciousness
of community among its members, which speaks of the development of ethnic
processes within the social organism.

The state is one of the organizational structures of society and brings all their
common qualities. The nature, content and structure of society predetermine the
universal organizational form of the state. In theory, it has long been likened or
defined as a legal personality. Each social organization has the characteristics:
social unity, power, rules, and is caused by the joint action of the people, in order
to more easily achieve the basic purpose of the community. There are private
and common interests in every organized community. Finding the optimal ratio
between them is a prerequisite for successfully achieving the organization>s goals.
The common interests are related to the mission of the organization and this
necessitates the coordination and subordination, if necessary, of private interests.
Based on the presence or absence of a mission, communities may be temporary or
sustainable. Temporary organizations are disintegrated after the goal is attained,
and sustainable ones continue to exist, and then, setting new objectives under the
mission.

The objectives of human communities are achieved by reconciling the interests
of individual members of the community, but they all derive from the mission
of the community in which the common interest exists — the existence and
preservation of the community. In the earlier forms of organization, the common
interest is limited to survival, and consequently increasingly focuses on securing
a common future.

That, what distinguishes the state from other forms of social collectivity, is
power. Unlike any other authorities, the state power have mechanisms to secure
coercion. The division of different strands into the definition of state goals leads to
the question of its functions. The activities of the State in pursuit of its objectives
are the connotation of various functions. According to the functions they perform,
there are different types of states and each type has certain functions. Each state,
regardlessofitstype, performsuniversal functionswhicharemandatoryand portray
its essence as a state organization. These functions are: protecting the population
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and the territory; regulation of economic relations; affirmation and protection
of property relations; resolving disputes between citizens or their institutions.
The functions are determined by the social essence of the state and by the specific
historical tasks it has to decide at a certain historical moment. Depending on the
historical stage of its development, the state prioritises certain functions and,
depending on the priority of one or another concept (eg, liberal, conservative,
social democratic), the functions of the state are manifested with different
intensity.

Regardless of its diversity and dependence on various factors, the functions
of the state correspond to its objectives and tasks and express its essence and
social purpose. More broadly, all state functions are subordinate to the mission
of the state — the preservation of the ethno-social substrate — and correspond to
the common interest of groups and individuals in the community. In the different
historical periods, the common interest acquires different nuances, but it is always
connected with the meaning of the existence of the state, with that what gave rise to
its appearance as a social organization, with its «ethical purpose»: integrating the
naturally free individuals with an organizational power, to ensure their existence,
and then - their common future.

These arguments are intended to lead to several conclusions on the staters
social purpose, in the context of the human rights institution, in particular the
right to asylum. The first one is based on the historical context in which the main
corpus of international legal regulation relevant to this issue was adopted. In the
years immediately after the World War II and during the Cold War, the values
and principles proclaimed in it were a natural response to the mass suppression
of human rights by the totalitarian state. This conclusion is made if we assume that
in the dynamic system of international relations operates the «pendulum princi-
ple», the purpose of which is to preserve its homeostasis. Within this dynamic
one pole is the state (understood as the embodiment of power), and on the other
pole is the human individual whose purpose is to win and preserve its autonomo-
us zone, which is untouchable to the intervention of the state. In this sense, the
rediscovery of human rights after the war is reminiscent of the situation in which
the ideas of liberalism originate — in response to royal absolutism. This reaction,
however, led not only to the victory of the Great French Revolution but also to the
guillotine. By virtue of the same regularity, the reaction to the ugly manifestations
of the revolution has led to the shaping of conservatism as ideology and political
practice - and so on.

Since the adoption of the UN Charter and the Universal Declaration of Human
Rights have gone on for more than 70 years, and the last of them has seen dynamic
changes in the security environment. Without neglecting the complex of reasons
for these changes, it can reasonably be argued that the root cause is the radicaliza-
tion of human rights [9] (of course, it also has its own reasons). In this context, it
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is imperative to edit the international legal regulation of these rights in the direc-
tion of giving more power to the state. This conclusion is also due to the fact that
the meaning of the existence of the state is to protect and secure the future of the
ethno-social substrate. Without neglecting the norms of international law, it sho-
uld be recalled that it is the State which is its main subject, and it is precisely that
the state ensures its application through the rules of its domestic law.
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The issue of the connection between justice and security has its historical, poli-
tologicla and purely legal and legal-philosophical aspects. The analysis of that
relationship needs a short philosophical and historical overview to be made, as
well as to outline its contemporary aspects. At the same time it should be poin-
ted out that there is not such ideal society where the justice and the security to
be of equal value and in equal measure. Both security and justice are the values
that are reflected in the legal consciousness of the people. In the legal-philosophi-
cal and sociological aspect it is necessary to establish what the role of legal and
extra-legal mechanisms may be used for mastering and controlling the manifesta-
tions of social deviance that threaten the stability and integrity of society. Every
society has some kind of legal system which, to various degrees, satisfies public
expectations regarding order, justice, and the balancing of interests. To a great
degree society, self-organized as a state, strives to sustain the principles of the
supremacy of the Constitution and of law, and this serves as the chief guarantee
that the sovereign (the people) possesses defense mechanisms against social ano-
mie. In the context of its legal interpretation, the question seems elementary: as
long as there are legitimate mechanisms for a likewise legitimate legislation, the
risks of deviance are reduced to a minimum. But this is only seemingly so. Even
in the best organized society, the legitimacy of law can be questioned by the very
creators of law or by those who apply it. In a sociological aspect there are at least
two possible directions for reasoning on the problem. On one hand the Constitu-
tion and the legislation based on it are factors guaranteeing the legitimate stability
of society and avoidance of social anomie. On the other hand the realities of life
produce ever new social relations, new systems of values, and hence, new forms
of social disorganization and disintegration. Consequently, law can only “correct”
the possible misbalance, and it does so either preventively or subsequently.

This a starting formulation is far from being new. For example, one of the
most prominent philosophers of law - Gustav Radbruch (1878-1949), through
all of his life, had struggled for the solution of the conflict between justice and
legal certainty. The enduring significance of Radbruch’s legal philosophy is chiefly
based on his thesis on the relationship of justice, legal certainty and usefulness,
which find their final expression in the “Radbruch’s formula” of 1946. It states:
“The conflict between justice and legal certainty should be able to be solved because
positive law secured by statutes and power even takes priority when its contents are
unjust and inappropriate, unless the contradiction between positive law and justi-
ce reaches such an extent that law as ,,unjust legislation gives way to justice. It is
impossible to draw a sharper line between the cases of statutory injustice and the
laws which still remain valid despite incorrect content; however another line can
be drawn with more preciseness: where justice is not even aimed at, where equality,
which is at the core of justice, is consciously repudiated when laying down positive
law, then the law is not even only ,incorrect law; but completely dispenses with the
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legal structure® [1, 2]. This is one of the most influential legal philosophical theses
of the 20" century and can be summarised as: extreme injustice is not law. Howe-
ver, it has also been fiercely criticised. This discussion has a breadth unequalled by
almost any other legal, philosophical debate.

If we go back into the history of philosophical thought we will discover many
varieties of the debates on the relationship between justice and security. In the
fundamental work ,,Leviathan” written during the English Civil War (1642-1651),
Thomas Hobbes argues that ,,Life in the natural state of humans is so solitary, poor,
evil, brutal and short, that for them freedom always will be of secondary importance
- a luxury that few can afford” [3,4]. Therefore, according to Hobbes, people have
volunteered to provide freedom and all the power of the sovereign (state). Since
the natural state of human freedom is a ,,constant war against each other,“ Hobbs
says that the main objective of management is the stability of the state and the
security of its citizens, and individual rights and freedoms are secondary.

As opposed to Hobbes, his contemporary John Locke (1632-1704) first formu-
lated some liberal conceptions of power. According to him the primary purpose,
role and mission of the state is to protect citizens' rights to life, liberty and pro-
perty and to work for the common good. Locke argues that this can be achieved
only through legitimate political power and fair judges who equitable to resolve
the disputes. Unlike Thomas Hobbes, Locke believed that human nature is cha-
racterised by reason and tolerance. In a natural state all people were equal and
independent, and everyone had a natural right to defend his “Life, Health, Liberty,
or Possessions“[5,6,8].Most scholars trace the phrase life, liberty, and the pursu-
it of happiness in the American Declaration of Independence, to Locke's theory
of rights, though other origins have been suggested [7, p. 99].

In “Philosophy of Law” (Grundlinien der Philosophie des Rechts) Hegel points
out that wisdom, knowledge and human experience have retrospective nature. So
today no one can say what challenges and trials will be facing mankind tomorrow
and what resources will be trying to deal with them [9, pp. 7-9]. Therefore, the
dilemma of “liberty, justice or security” will stand over the next generations who,
from the perspective of their experience, their values and concepts of law and
morality, will be looking for its decision.

Nowadays, in the context of the liberal traditions of the oldest democracies the
dilemma of justice and security sounds more like an oxymoron, given the dominant
understanding that individual and public security are a function, depending on
the degree of protection of fundamental rights and freedoms. Unfortunately, this
concept is quite fragile and unstable. Any crisis caused by military conflicts, acts
of terrorism and social conflict is a challenge to its persuasiveness and credibility.
Confrontation of values ,liberty or security“ acquires new dimensions in terms
of global terrorism, marked with their shade the early 21st century.In A “Theory
of Justice”, Rawls argues that the concepts of freedom and equality (justice) on
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the one hand, and security - on the other - are not mutually exclusive [10]. His
assessment of the justice system leads him to conclude that for justice to be truly
just, everyone must be afforded the same rights under the law. Rawls attempts to
establish a reasoned account of social justice through the social contract appro-
ach. This approach holds that a society is in some sense an agreement among all
those within that society. If a society were an agreement, Rawls asks, what kind
of arrangement would everyone agree to? He states that the contract is a purely
hypothetical one: He does not argue that people had existed outside the social
state or had made agreements to establish a particular type of society.Rawls asks:
if everyone were stripped of their privileges and social status and made entirely
equal, what kind of justice system would they want to be subject to? He includes
that the only logical choice is to pick a system that treats people equally, regardless
of their race, class, gender, etc. He discusses how his theory of justice would affect
institutions today. Without pointing fingers, he makes it clear that no one is living
up to his standards.

Nowadays more than ever before the question of the relation between secu-
rity and justice becomes relevant.The Lisbon Treaty attaches great importance
to the creation of an area of freedom, security and justice. It introduced several
important new features: a more efficient and more democratic decision-making
procedure that comes in response to the abolition of the old pillar structure, brin-
ging more accountability and legitimacy; increased powers for the Court of Justi-
ce of the European Union; and a new role for national parliaments. Basic rights
are strengthened by a Charter of Fundamental Rights that is now legally binding
on the EU and by the obligation on the EU to sign up to the European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms.Therefore
saferworld takes a much broader perspective, one that focuses on people’s expe-
riences of insecurity and injustice. This people-centred approach moves beyond
just addressing immediate threats of violence and instead recognises that more
traditionally developmental issues — such as access to adequate food, health,
employment, education and housing - must also be discussed and provided if
peace is to have a chance of being sustainable.There has been criticism that the
EU’s activities have been too focused on security and not on justice.For example,
the EU created the European Arrest Warrant but no common rights for defen-
dants arrested under it. With the strengthened powers under Lisbon, the second
Barroso Commission created a dedicated commissioner for justice (previously
combined with security under one portfolio) who is obliging member states to
provide reports on their implementation of the Charter of Fundamental Rights.
Furthermore, the Commission is putting forward proposals for common rights
for defendants (such as interpretation), minimum standards for prison conditions
and ensure that victims of crime are taken care of properly wherever they are
in the EU. This is intended to create a common judicial area where each system
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can be sure of trusting each other.The 2009 Treaty of Lisbon abolished the pillar
structure, reuniting the areas separated at Amsterdam. The European Parliament
and Court of Justice gained a say over the whole area while the Council changed
to majority voting for the remaining PJCC matters. The Charter of Fundamental
Rights also gained legal force and Europol was brought within the EU’s legal fra-
mework. As the Treaty of Lisbon came into force, the European Council adopted
the Stockholm Programme to provide EU action on developing the area over the
following five years.

Article 3(2) TEU reads as follows: “The Union shall offer its citizens an area
of freedom, security and justice without internal frontiers, in which the free
movement of persons is ensured in conjunction with appropriate measures with
respect to external border controls, asylum, immigration and the prevention and
combating of crime’ It should be noted that this article, which sets out the EU’s
key objectives, attaches greater importance to the creation of an area of freedom,
security and justice (AFS]) than the preceding Treaty of Nice, as this aim is now
mentioned even before that of establishing an internal market.Most such efforts,
however, are more concerned with redefining the policy agendas of nation-states
than with the concept of security itself. Often, this takes the form of proposals for
giving high priority to such issues as human rights, economics, the environment,
drug traffic, epidemics, crime, or social injustice, in addition to the traditional
concern with security from external military threats. Such proposals are usually
buttressed with a mixture of normative arguments about which values of which
people or groups of people should be protected, and empirical arguments as to
the nature and magnitude of threats to those values. Relatively little attention is
devoted to conceptual issues as such.

The objectives for the AFS] are laid down in Article 67 TFEU:

1. “The Union shall constitute an area of freedom, security and justice with
respect for fundamental rights and the different legal systems and traditions
of the Member States.

2. It shall ensure the absence of internal border controls for persons and shall
frame a common policy on asylum, immigration and external border control,
based on solidarity between Member States, which is fair towards third-coun-
try nationals. For the purpose of this Title, stateless persons shall be treated as
third-country nationals.

3. The Union shall endeavour to ensure a high level of security through measures
to prevent and combat crime, racism and xenophobia, and through measu-
res for coordination and cooperation between police and judicial authorities
and other competent authorities, as well as through the mutual recognition
of judgments in criminal matters and, if necessary, through the approxima-
tion of criminal laws.
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4. The Union shall facilitate access to justice, in particular through the principle
of mutual recognition of judicial and extrajudicial decisions in civil matters.

5. Various agencies have been set up to help oversee policies in a number
of important areas of the AFS]. Article 12 TEU and Protocols No 1 and No 2
lay down the role of the national parliaments in the EU.

In conclusion it can be said that the legal aspects of security are relatively well stu-
died. However,mankindisfacedwithnewchallengesthatputpeoplebeforenewtrials.
Dilemma security or freedom has various dimensions. From a philosophical per-
spective, it is important to establish how the legal consciousness of the legislators
and of the citizens as well has been changing. In this respect particularly empirical
legal and sociological studies are useful that provide information about the level
of this legal awareness.

When we refer to law as a source of social injustice, we should have in mind
multiple factors. The existence of a number of legal institutes or regulations (for
instance in the field of tax legislation, regime of licensing, over-complicated regi-
me of authorization etc.) are preeminent sources of corruption, tax evasion, or
other deviant behaviour. This limits fairness and security as well. Sometimes the
legislation limits fairness but gives greater security and vice versa.However, philo-
sophy of law studies the role of legal coercion in the context of the general concept
of social control through law in taking into account the perpetual modification
of the principle ubi societas ibi ius. This brings to the fore the study of the dyna-
mics of social relationships that engender the dynamics of the legal system.

Without a clear picture of the state of public and individual legal consciousness,
without delineating the parameters of the connection ‘power-realization of power
- conformism - deviance, we cannot succeed in creating rational models of coun-
teraction against those forms of social pathology which, once they become a norm
of conduct, may lead to the total disruption of humanity’s hierarchy of values
(including justice and security), which serves as a backbone for society in general.
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A concept is a basic yet fundamental term in the categorical apparatus of the
young science linguoculturology. It is a category in the sphere of thinking and
therefore impossible to be immediately observed; it is not easy to be researched as
well because it is not possible to be measured using trivial units of measurement.
For this purpose, unambiguous criteria for analysis are needed. They are the sub-
ject of research by linguoculturologists. Among the carefully studied literature, we
did not find a comprehensive linguocultural study of the concept of security. The
purpose of this study is to be the first step in analysing the linguocultural aspects
of the concept of security - to identify the basic features of its conceptual core.

The term concept has a history going back several centuries. Researchers do not
have an absolutely identical view of its essence, but they are united in the asser-
tion that a concept is a conventional mental structure. It has a definite cognitive
nature and does not exist outside of thinking. The complexity of its determination
originates from the bilateral relation between language and consciousness — the
categories of consciousness are realised through language categories and at the
same time are determined by them; culture determines concepts. In other words,
a concept is the mental projection of the elements of culture. The correspondence
between language and cultural phenomena is extremely complex, i.e. language
is a part of culture and at the same time an external factor for it. Language and
speech are spheres in which a concept finds its objective realisation. When notion
finds its verbalisation, expressed by a word or word combination, it becomes
a concept. A concept contains those meanings, images and ethno-specificity in
the individual’s perceptions he/she relies on in his/her experience, drawing from
the treasury of the collective knowledge [1: 531-532].

Russian linguoculturologist V. Karasik outlines three components in the struc-
ture of the linguocultural concept as a multidimensional entity: a conceptual,
figurative and value component [2: 3]. The conceptual essence of the linguistic
concept is the foundation of its structure. It is mainly related to its lexicographic
description, the analysis of its keyword semantics, its derivatives, contextual syno-
nyms and antonyms as a part of its paradigm.

It is well known that a number of concepts related to important for human
well-being and survival of individuals or a social group essence that occupy the
central place in human consciousness — such as time, water, home, love, family,
world, truth, life, death, etc. have been considered as constants. Notions such as
those listed are at the base of every individual’s picture of the world, and therefore
occupy the central position in the human consciousness. That is why they repre-
sent “universal human notions” of the picture of the world of many peoples. These
are concepts that have special cultural values and which exist for a constant or
very long period of time. Such concepts are called constants by the Russian aca-
demician Stepanov [3]. In our view, the security concept can be rightly associated
with the conceptual constants.
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Security is a concept related to important existential aspects of both an indivi-
dual’s life and the one of a group. For this reason, it is one of the most commonly
used and commented concepts; its use is becoming more and more prevalent in
our times. “Security is a fundamental concept in the theories of social relations,
without which it is impossible to build their basic constructions” [4]. It is there-
fore inexplicable why in a number of Bulgarian dictionaries from the beginning
of the 20™ century, the notion of security related to such an important indicator
of the individual’s or social group’s existential minimum has not been regarded
(with minor exceptions). There are also not numerous cases of the description
of the term in lexicographical issues from the beginning of the 21* century either.

The lexeme security (Bg. cueyprocm) and others from its paradigmatic row such
as safety, danger and risk (Bg. 6esonacrocm, onacrocm, puck) are not included in
the Old Bulgarian Dictionary [5], which presents the vocabulary of the classical
Old Bulgarian sources that came to us either in originals (epigraphic sources) or
by transcripts from the 10%-11" century. The dictionary reflects the idea that the
Old Bulgarian language is the language of the Bulgarian nationality of the 9" -11*
centuries — a living, rich and fast developing language that has reached astoni-
shing perfection at the dawn of its creation.

The notion of security (as well as the words from the paradigmatic row mentio-
ned above - safety, danger, risk, protection) is missing in Nayden Gerov’s Dictio-
nary [6] - a dictionary of mixed type (spoken, dialectal, translational and syno-
nymous) having historical significance for the Bulgarian language culture. In the
issued in the same decade ,,Encyclopaedic Dictionary® (1905) the lexeme securi-
ty (Bg. Cueyprocm, meaning - «confidence, fidelity, provide for») is included as
a derivative of cueypen — “sure” (lat. - ,confident, true”); another derivative of the
latter word is mentioned as well - cueypro (“certainly ,,) [7].

One of the key features of the conceptual core of a concept is derived from
the corresponding vocabulary in the explanatory dictionaries illustrating each
word along with all its meanings, grammatical and stylistic notes. The Academic
Dictionary of the Modern Bulgarian Literary Language in three volumes (1954~
1959) considers security not as a basic concept, but as a derivative of the adjective
cueyper (“sure”: 1. Who does not doubt anything; confident, convinced. 2. Who can
be relied on, who deserves trust; reliable. 3. Who is not endangered by any danger
or failure. 4. Who shows firmness, confidence, unwaveringness. 5. Which will ine-
vitably become, will happen; inevitable, inescapable. The meanings of the repre-
sented in the dictionary adverb cueypro (“surely, certainly”) have close semantics:
1. Firm, confident, unwavering. 2. Undoubtedly, doubtless. 3. Perhaps, probably
[8, vol. 3], but they do not contain any seme' correlating with such meanings as
“safety, being defended” (Bg. “6e30macHOCT, 3amUTEHOCT ).

! Seme - in linguistics, the minimum unit of the content plan, representing an elementary lexical

or grammatical meaning.// The Great Soviet Encyclopedia, 3rd Edition (1970-1979).
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The largest and most representative Academic Contemporary Explanatory Dic-
tionary of Bulgarian Language has not published the volume containing words
beginning with the letter C yet. The Explanatory Dictionary (1973) considers the
lexeme cueyprocm (“security”) as a ,quality of security, confidence, positivity“
(as in 8, vol.3) but as a second meaning it is pointed there ,,absence, eliminating
danger of any kind, safety“ (Bg. “numca, orcTpaHsiBaHe Ha BCsKaKBa OIMACHOCT,
6e3omacHoct”) [9, p. 920]. This second meaning of the lexeme is represented with
a slight difference in the fourth edition of this dictionary «lack of danger; safety»
(Bg. ,unca na onacnocm; 6esonactocm®) [10, p. 881].

At the end of the 1980s, along with the synonymous meanings as ,,positivity, be
definite, be confident®, the notion of security was also noted with synonyms such
as ,safety, security“ and ,,guarantee, pledge® (Bg. ,,6esonacrocm, sauumerocm®,
seapanyus, 3anoe”) [11]. This is a step forward in the lexicographic description
of the concept, having in mind that the Dictionary of Synonyms issued almost
a decade earlier does not include concepts of the synonymous row security-safety
at all (Bg. cueyprocm — 6esonacrocm) [12].

Here, the question about the «roots» of the two given in some lexicographi-
cal sources as synonyms notions cueyprocm u 6esonacrocm (“security and safe-
ty”) arises. Both (as well as the notion being defended, bg. “3ammnrenoct®) are
not included as stand-alone lexemes in the Bulgarian Etymology Dictionary
[13]. Semantically closest to the first of the commented lexemes is cueyp (“sure”)
that has a remark showing that the word is an adjective belonging to the col-
loquial discourse: «No doubt, positively, indeed; perhaps « (Bg. 6e3 cpmHeHue,
IIO/TOXKUTETHO, HAMCTVHA; MOXKe 611, HaBsipHO) and that it has derivatives cueypen
- “sure” (true, trustworthy, confident, positive — Bg. BepeH, Hafie>XX/ieH; yBepeH,
nonoxutenen ) and cueyprocm — “security” (with derivatives “insure, insurer,
insurance”). The semantic tracking of these derivatives does not represent a seme
within the concept of security, equivalent to “safety, protected” (Bg. ,,6e30mac-
HOCT, 3amuTeHocT ). On the other hand, the dictionary presents the etymology
of the two lexemes used in the literary language cueypen u cueyprocm (sure, confi-
dent and security: from ital. Sicuro < lat. Securus “ sure, confident; safety” through
the mediation of the Balkan Romance languages (Rom. Sigur, newGr Ziyovpa
- “sure, confident”) [13, p. 638], which, although in part, contain the seme safety.

After studying some nomination mechanisms in some Slavic languages, it is
interesting to note the similarity in the verbalisation of the notion of security
among the Bulgarian language and another South Slavic language - the Croatian:
sigurnosti, as well as the seme “without misfortune” contained in this notion in
two other South Slavic languages-Serbian and Macedonian: 6e36edrocm (safety/
security; literally “without misfortune”) — semantically close to “safety/safeness”
The same seme “without danger/ misfortune is explicitly set in the Russian lexeme
6esonacHocmy (“safety”). Here comes the reasonable question arising from the
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centuries-old cultural exchange between the two Slavic peoples, having for its base
the Cyrillo-Methodian language: which semes the conceptual core of the lexe-
mes in the two languages include: cueyprocm (security) and its partly synonym
6esonacqocm (“safety”) in the Bulgarian language and the lexeme 6e3onacrocmo
in Russian (having in mind that there is not such a lexeme as ,,curyproct® in Rus-
sian despite the genetic kinship of the two languages).

For this purpose, we need to trace the semantics of the Bulgarian concept
of safety (6esonacrnocm). Some of the first and complete data on the meaning
of this lexeme (represented as an abstract noun from 6esonacen — “safe”) are pre-
sented in the Academic edition of the Dictionary of the Bulgarian Literary Langu-
age, edited in the middle of the last century: «safe — 1. Who is not in danger; pro-
tected. 2. Who does not pose any danger to someone or something, harmless” [8,
vol.1, p.46]. A half century later, in the explanatory dictionary the meaning ,lack
of danger; being defended, security”) (Bg. “mmrica Ha omacHoCT; 3aujumerocm,
cueyprocm’) [10, p. 52] is presented, which puts the concepts of safety and securi-
ty (Bg. 6esonacrocm u cueyprocm) in close synonymous relations.

The analytical overview of the definitions gives us the reason to conclude that
in Bulgarian safety (6esonacnocm) is related to «being defended (not posed to
danger); security and harmless». Here in the foreground the meaning of a situ-
ation /person who is harmless or not posed to any danger stands out (Bg. eg.
6e3omacHM XpaHu, 6e30IacHM YCIOBUSA 3a KUBOT, 6e3omacHocT (=b.) Ha Tpyna,
b. Ha pa60TH0T0 MACTO, b. Ha aBTOMOGMIIa, B. Ha MamuHUTE, B. Ha IBUKEHMETO,
b. Ha mpraMnure, b. Ha nmanmenture, b. Ha Axpennrte neHTpanu, b. Ha ckn
nucrara etc.)’. Bulgarian notion “cueyprocm” (security) includes semes such
as “confidence, definitiveness, reliability, “positivity,” “safety,” “being defended”,
“guaranty” (Bg, ,,yBepeHOCT, KaTeTOPUYHOCT, HATEXKIHOCT, ,,IOJIO>KUTETHOCT
,»0€30IacHOCT, ,3aINTEHOCT, ,,rapaHIus: Bg. eg. curypeH oTroBop, CUrypeH
OTIIOp, CUTYPHM B3aMMOOTHOIIEHN:A, HalyoHanHa curypHoct (C.), MexpyHa-
ponna C., enepruitna C., nudpopmannonna C., conuanta C., curypHa samura, C.
Ha CIIMpavHaTa cucrema)’.

Does the availability of one only lexeme (6e3omacuocTts — “safety”) in Russian*
mean that it is solely used in cases where the two above mentioned lexemes are
used in the Bulgarian language? The precise translation of the Bulgarian word
combinations with the basic word 6esonacen/6esonacrocm indicates that in each
of the above mentioned cases, they can be translated into Russian using the lexe-
me Oe3onacHocmop: «be30macHble MMIIEBbIe HMPOAYKTBI, 6e30macHble YCIOBMS

2 in En.: safe food, safe living conditions, occupational safety, vehicle safety, machine safety, traffic
safety, passengers’ safety, patients ‘s safety, safety of nuclear power plants, safety on the ski slopes.

*  in En.: reliable answer, strong repulse, secure relationships, national security, international secu-
rity, energy security, information security, social security, sure protection, active safety.

* in contrast to Bulgarian where there are two lexemes — 6e30macHOCT, CUTypHOCT.
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npoxmBaHus, 6e3onacHocTb (=b.) Tpyna, b. Ha pabodem mecte, b. aBTOMOOWIIA,
b. mamuH, b. fopoxxHoro gBrkeHns, b. maccaxnupos, b. naunenra, b. aToMHbIX
anekTpocTaHumit, b. mppKHBIX Tpacc®, This is not the case, however, with the trans-
lation of the other Bulgarian phrases having as a basic word the lexemes cueyprocm/
cuzypeH: ,yBepEHHBIII OTBET, Ha/Ie>KHBII OTIIOP, HaJle>)KHbIE B3aXIMOOTHOILECHN,
HaI[OHA/IbHasA 6€30IIaCHOCTD, MEX/[YHapOIHasA 6€30I1aCHOCTD, 9HEpreTndecKas
6e3omacHOCTb, MH(pOPMAIVOHHAsE 0e30IIaCHOCTh, COLVAIbHAS  3alLINUTA,
HaJie)XHasl 3allMTa, HaleXKHOCTh TOpMO3HOIT cucteMbl . Obviously, in such cases,
in parallel to the conformity cueyprocm (Bg.) - 6esonacrocmo (Ru), another Rus-
sian lexeme stands out at the semantic background: nadesrocms (which is not
the only translation option in these cases because of the inherent in each language
collocation of words, which is associated with purely grammatical phenomena
such as morphology and syntax, as well with the semantic framework of creating
and using a combination of different words in the context of a given meaning. The
latter plays a particular role.). And here another question comes into being: how
do 6esonacnocmv/ nHadexrocmo relate?

The review of the widely used Russian explanatory dictionaries presents the
following semes of the lexeme 6e3onacrocmo: «lack of threat to danger [14,15];
protection from danger» [14]; «Lack of danger; prevention of danger» [16]. The
electronic Russian synonymy dictionaries present «harmlessness» as the first
synonymous seme (of a medical or chemical product); semes ,,not being dangero-
us ,, »,being defended ,,, ,security®, ,sustainability” follow afterwards [17].

The semes of the lexeme HadexHocmp can be generalised to: «reliability, soli-
dity; well-working system (Hase>xHOCTh MexaHU3MOB) [14,15,18], «trustworthy»
[14, 15, 16, 17, 18], «ensuring the achievement of the goals; Faithful (nagexxHoe
cpenctBo) [15, 16, 18]. This semantic differentiation justifies the use of such word
combinations as ,,HaZie>KHble B3aMMOOTHOILIEHN, HaLeXKHbII OTIIOP, HaJIeXKHasA
3alnTa, HaJeXXHOCTb TOPMO3HOI cucteMbl. The conclusion concerning the
interrelation of the lexemes HadexHocmv/6e3onacnocme is that 6esonacnocmo
includes circumstances that lack any danger - lack of danger or protection against
a possible danger (coming from outside), as well as health-related situations/pro-
ducts regarding them as harmless. On the other hand, nadexHocmo is associated
with impeccability and reliability of mechanisms and systems, as well as with sta-
bility /trustfulness in interpersonal and social relationships. This means that if the
collocations allow both terms to be used for a car nadesxrHocmv asmomobuns and
besonacHocmov asmomobuss, the semantics of these word formations will matter
different things: in the first case it will concern the active safety (type and reliabi-
lity of the braking system), the stability of the car as you enter a bend, the stability
of the car on a slippery road, etc. In the latter case the meaning is connected with
the driver’s and other people’s safety, for example it is about the availability or
non-availability of airbags, about the equipment of the car with new or old tires,
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the warning autonomous function for adaptive braking to prevent the collision
with the moving car in front or with an unexpectedly appeared pedestrian.

The extensive study of the conceptual core of a concept is impossible to be
presented within a single article. It is necessary numerous lexicographical and
other linguistic materials to be excerpted and thoroughly studied. It ought a com-
parative study of sources from the everyday discourse and different professional
sources to be done (such as documents and word formations from the literary
language among genetically related languages and those which are not) that are
in constant touch and interaction, because they undergo the effect of reversing
semantic impact. This is what we have tried to do in the present study, analyzing
the conceptual differences in the concept security in the two genetically related
languages — Bulgarian and Russian. In the case of non-genetically related langu-
ages, such as Bulgarian and English, it is important to trace the semantics of the
respective lexemes both in the literary language and in the specialised linguistic
practice, the latter imposing a strong imprint on the specialised uses from English
to Bulgarian due to the fact that English (as well Russian, of course) is the lan-
guage of mediation in the numerous cases of intercultural communication and
a basis for harmonizing documents.

The insufficient for this purpose regulated volume of the article implies a fur-
ther study focusing on the specialised uses of the concept of security (cueyprocm)
in Bulgarian and Russian and its correlations with the lexemes security / safety in
English.

The present study provides the basis for the following conclusions:

« The concept of security being associated with human well-being and personal
security, occupies the central position in the mind of man and is one of the
conceptual constants in the language picture of each social/ ethnic group.

o The analytical study of the lexicographic sources gives us the reason to conc-
lude that in the Bulgarian language the concept of security (cueyprocm) has
a semi-binary core and includes the subconcepts of proper security and safety
(co6cmeeno cueyprocm and 6ezonacnocm). The subconcepts of its close-to-
-core zone and close remote periphery can be determined by analyzing addi-
tional empirical material.

o The Bulgarian subconcept 6esonacrocm (“safety”) is determined by two
semes: “harmlessness” and “not being exposed to any danger”.

o The Bulgarian subconcept co6cmaero cueyprocm (“proper security”) includes

» <

the following semes: “confidence, definitiveness, reliability;” “positivity;” “safe-
ty; “being defended,” “guaranty”.

o The extensive study of the verbalisation of the Bulgarian metaconcept
cueyprocm (“security®) through the means of Russian language indicates
that there is a full compliance with the expression of the Bulgarian subcon-

cept 6esonacrocm (“safety”) by the Russian lexeme 6e3onacrnocmo (“safety”).
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However, the Bulgarian word combinations with the base word cueyprocm/
cueypen (“security / sure”) are presented unequivocally in Russian - along
with the lexeme 6esonacrocmo (“safety”), the security concept is represented
at a high frequency by another Russian lexeme - nadexrnocmo (“reliability”)
(in single cases by some other collocations that are not representative).

o The study of the usage of the Russian lexemes nadexrocmuv/6e3onacrocmo
(“reliability/ safety”) indicates that “safety” verbalises non-hazardous circum-
stances as well as health-related situations/products as harmless (covering the
conceptual core of the Bulgarian subconcept 6ezonacnocm - “safety”). The
lexeme ,HagexxHoCTb(,,reliability®) is connected with the impeccable and
stable functioning of the mechanisms and systems, as well as with the sta-
bility/ trustfulness in the interpersonal / social relations (semes covering the
conceptual core of the Bulgarian subconcept co6cmeero cueyprocm — “proper
security”).
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While only 10% of Bulgaria‘s population in 2016 used the Internet to communi-
cate with the administration, nearly 90% of the population of Estonia took advan-
tage of the integrated electronically provided administrative services, having elec-
tronic ID cards by which they participate in the procedure for electronic voting
and apply for electronic services. This puts Bulgaria among the last places out
of the EU member states using the internet to communicate with the administra-
tion. It is not disputed that the future of communication between citizens and
administrations will be based on information and communication technologies
(ICT) without the need for physical contact between the parties. However, there
is still a significant number of people without adequate computer literacy both
among citizens and businesses and in administrations, which does not allow the
administrative services to be provided entirely by electronic means. This is stated
in the Report on Administrative services provided to citizens in Bulgaria.

After the repeal of the Administrative Services to Individuals and Legal Entities
Actin 2006, there were no texts in the Administrative Procedure Code (APC) con-
cerning the administrative servicing. By amending the APC, a new Art. 13a was
created to obligate administrative authorities to apply the complex administrative
servicing in providing administrative services to citizens. Based on the amend-
ments in the Administrative Procedure Code of 2014, the complex servicing legal
principles were, among other issues, laid down for the first time, namely: auto-
matic collection of evidence by the administrative authority, provision of admini-
strative services through various channels, as well as automation of processes for
providing administrative services.

There were also stipulated the regulatory bodies that can provide complex
administrative servicing, namely: administrative bodies, persons performing
public functions, and organizations providing public services. Complex admin-
istrative servicing is such a servicing where the administrative service is provided
by administrative bodies, by persons performing public functions, or by organiza-
tions providing public services, without requiring the applicant to provide infor-
mation or evidence for which there are already data available, collected or created
by the primary data controller performing the administrative service, irrespective
of whether these data are maintained in electronic form or on paper. This means
that public service providers are obligated to provide complex servicing and have
the right to access data created or maintained by other authorities. The Ordinance
on the administrative servicing stipulates the regulatory ways to apply for those
services and respectively to get the individual administrative act, namely: by elec-
tronic means, through a licensed postal operator, via fax or otherwise, as notified
by the body for being technically possible. Requests for the complex administra-
tive servicing to the administrative bodies and the attachments thereto may be
submitted electronically, through a licensed postal operator, via fax or otherwise,
as notified by the body for being technically possible, and the individual admin-
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istrative act should be obtained at the place where the application was submitted,
at the exact address indicated in the application, in the case that a receipt through
a licensed postal operator or by electronic means has been requested. The com-
plex administrative servicing is aimed at facilitating the access to administrative
services, reducing costs and deadlines for the administrative servicing, assur-
ing its orientation to the needs of citizens and organizations, as well as reducing
administrative burdens.

For this purpose, the integration and effective cooperation between administra-
tions at central and local levels are required, where it is necessary to provide a spe-
cific administrative service. On the one hand, this requires a change in responsi-
bilities and organization of work processes, and on the other hand, it is associated
with the improvement of the administrative culture of both employees and their
managers. But instead, the Report on the basic model of complex administrative
servicing in 2013 showed that in terms of integration the administration has not
achieved substantial progress: , The integration' and coordination between dif-
ferent administrative structures in providing services is weak. It was found that
each administration provides its administrative services relatively independen-
tly. Actually, there are very few examples of complex provision of administrative
services. All this shows how difficult is the integration and coordination of the
work between different administrations regarding the provision of administrative
services".

One important® stage in the process of introducing the complex administra-
tive servicing is the creation of service centers where, at the one and the same
place, services from different administrations may be requested. The possibility
of establishing centers for complex administrative servicing is laid down in the
Administration Act, the Public Administration Development Strategy and the
Roadmap to the strategy. Centers should be involved in providing in one place
services from many administrations and public service providers. The creation
of the above would provide solutions to some of the main problems relating to
the administrative servicing in the country, namely: the territorial remoteness
of some of the administrations from the users of their services, the need for servi-
ce users to provide information already available in the registers kept by other
administrations, the lack of standardized procedures, deadlines and documents
in the process of providing certain services by the municipal administrations and
by the territorial central administration units, as well as the low usage of the anno-
unced electronic administrative services.

The Public Administration Development Strategy of 2014 showed that, despite
available technological options, still no centers were established, where one can
obtain a service for which another administration is responsible. The report also

! Basic Model of Complex Administrative Servicing.

2 Report on the Administrative services provided to citizens in Bulgaria, Sofia, 2015.
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cited data from the Administration status report for 2012, according to which
only the National Revenue Agency and the Agency for Geodesy, Cartography and
Cadastre have created the opportunity for filing applications, appeals and prote-
sts, warnings and proposals to them through the municipal administrations. This
indicates the low level of interaction within the state administration, and it makes
people feeling like no unity of government exists. To solve this problem it is neces-
sary to introduce a new approach to the provision of services in one place by more
than one administration, by allowing the establishment of unitary centers to pro-
vide services by regional and municipal administrations, central administration
territorial units, and other public institutions. It is necessary to create at territorial
level centers for the provision of information and services to citizens by both the
municipalities and the regional offices of central government. The creation of such
centers is provided for in the E-Governance Development Strategy in the Repub-
lic of Bulgaria 2014-2020, where the creation of single points for service provision
is seen as a way to increase the use of e-services, as this will increase the access
points thereto, will increase users awareness, and at the same time, will reduce the
administrative services cost. The Government Programme for Sustainable Devel-
opment of Bulgaria for the period 2014-2018 also provides for ensuring equal
access to public services, by completing the plan for establishing Bulgarian Posts
offices as external offices of the Bulgarian e-governance system, etc. Unfortuna-
tely, to date there are only good intentions in this respect. Instead, at that level
a highly centralized provision of administrative services could be observed in Bul-
garia, which requires users from smaller settlements to travel to municipal centers
where municipal services are concentrated. With the exception of a few services
relating to civil status, the outstanding range of more than 170 municipal services
can only be requested in the respective municipal center. Services provided by the
central administration are mainly requested at district level, and some of these
services even at regional level.

In accordance with the APC, the Ordinance on the administrative servicing lays
down the ways to request complex administrative services — by electronic means,
through a licensed postal operator, via fax or otherwise, as notified by the body
for being technically possible, as well as the ways to get the individual admin-
istrative act — either at the place where the application was submitted, or at the
exact address indicated in the request, in the case that a receipt through a licensed
postal operator or by electronic means has been requested, in compliance with
the provisions of the Ordinance on the electronic administrative services. The
interaction between administrative bodies in the provision of complex admin-
istrative servicing is also provided for, the procedure to submit the application
for the complex administrative servicing is set out, an opportunity is provided to
submit the application to any of the bodies involved in the complex administra-
tive servicing, a ban is introduced on the request of already available information
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or evidence, a deadline is determined to carry out the complex administrative
servicing, and it is also specified who will bear the cost of sending the individual
administrative act.

The obvious conclusion is as follows: The legal and normative basis for the
complex administrative servicing in Bulgaria was laid down, however, a well-
-developed national infrastructure, including systems and components to sup-
port the e-government development, is missing. The creation of legislative and
infrastructure frameworks, the ban on the request of documents and information
from citizens where the same have already been collected by the same or another
administration, the exchange free of charge of data and information through offi-
cial channels, and the interoperability between information systems and registers,
and most importantly, the existence of political will, are critical in introducing the
complex administrative servicing in Bulgaria.
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I. Introduction

The increasingly frequent occurrence of terrorist acts' [1; 2; 3; 4; 5; 6] in recent
years has logically directed public attention towards searching for the right balan-
ce between human rights and the interests of society as a whole?, and, in this
regard, towards the competences of state authorities in the sphere of counter-ter-
rorism. In the context of globalization, advanced technologies and free movement
of goods, capital, services and people, terrorism has become a global problem
of modern society, and, undoubtedly, countering international terrorism can-
not be a responsibility of a single country or a limited number of countries since
it inevitably affects all humanity® [7]. This fact makes it imperative that actions
should be taken to develop the so called ‘global legislation* [8]. The regulation
of combating terrorism includes a series of acts both on an international level® [9;

For more details on the term ‘terrorism’ see: TaBpunus, 10. B. 1 CMupHos, JI. B. CoBpeMeHHBbI
TeppopusM. CyIHOCTb, TUIIONIOIVS, IPOGIeMbl IPOTUBOREICTBIA. MockBa, KHIDKHBII Mup,
2003, c. 4-9; Eaten, Martin. Human Rights Standards and Framework Conditions for Anti-
-Terrorist Measures. European Standards and Procedures. - In: Benedek, Wolfgang, Alice Yoto-
poulos-Marangopoulos (Eds.). Anti-Terrorist Measures and Human Rights. Martinus Nijhoft
Publishers, 2004, pp. 28-29; Mapkos, Pymen. HakasaTenHONpaBHYM aclIeKTV Ha ChBPEMEHHMA
TepopusbM. — CpBpeMeHHO mpaBo, 2005, Ne 4, c. 22-31; Meisels, Tamar. The Trouble with
Terror. Liberty, Security, and the Response to Terrorism. Cambridge University Press, 2008,
pp. 7-29; Conte, Alex. Human Rights in the Prevention and Punishment of Terrorism. Com-
monwealth Approaches: The United Kingdom, Canada, Australia and New Zealand. Springer,
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u nepcrexTuBbl peopmuposanns YK PO. — CoBepiueHcTBOBaHMe 3aKOHOJATENbCTBA, 2014,
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In regard to the adoption of a new European Union Directive on combating terrorism, the rap-
porteur in the European Parliament Monika Hohlmeier (EPP, Germany) points out: ‘We need
to stop the perpetrators before they commit these acts rather than regretting the fact that the-
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(http://www.europarl.europa.eu/news/bg/news-room/20170210IPR61803).

Pomarnes, 10. C. MexxayHapoaHOe IPaBoOXpaHNTeIbHOE IIPaBo. 2-e n3fanne. Mocksa, Hopwma,
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*  Powell, C. H. The United Nations Security Council, terrorism and the rule of law. — In: Global
Anti-Terrorism Law and Policy. Second edition. Edited by Victor V. Ramraj, Michael Hor, Kent
Roach and George Williams. Cambridge University Press, 2012, p. 19-43.

See: Rabbat, Paul. J. The Role of the United Nations in the Prevention and Repression of Interna-
tional Terrorism. — In: Wade, Marianne, Almir Maljevi¢ (eds.). A War on Terror? The European
Stance on a New Threat, Changing Laws and Human Rights Implications. Springer, 2010, p.
81-106; Wahl, Tomas. The European Union as an Actor in the Fight Against Terrorism. — In:
Wade, Marianne, Almir Maljevi¢ (eds.). A War on Terror? The European Stance on a New Thre-
at, Changing Laws and Human Rights Implications. Springer, 2010, p. 107-170; Sieber, Ulrich.
Instruments of International Law: Against Terrorist Use of the Internet. — In: Wade, Marianne,
Almir Maljevi¢ (eds.). A War on Terror? The European Stance on a New Threat, Changing Laws
and Human Rights Implications. Springer, 2010, p. 172-219.
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10; 11], and also within separate regional organizations® [12]. In accordance with
the trends in the development of this type of criminal activity, and the attempts
at the establishment of an efficient legislative basis on an international, as well as
on a regional scale - at the level of the European Union, on 15 December 2016
the Bulgarian Parliament adopted the Law on Counteraction Against Terrorism
(LCAT) (State Gazette Ne 103 of 27 December 2016). The need for the adoption
of this law is justified within the motives by the nature of terrorism being one
of the most serious violations of the universal values of human dignity, freedom,
equality and solidarity, respect for human rights and fundamental freedoms, and
also one of the most serious violations of the principles of democracy and the state
governed by the rule of law’ [13], as well as by the conclusions for increased risk
of terrorist attacks in the Republic of Bulgaria due to the country’s participation
in the world anti-terrorist coalition. This act has once again posed the question
of the limits to which individual rights extend, and the rights of the remaining
part of society begin.

II. The standards of the European Convention
on Human Rights (ECHR)

The fundamental objectives of the Law on Counteraction Against Terrorism,
in accordance with Art. 1, include the protection of the rights of citizens, legal
persons, the state and society from terrorism, and as a main principle, applicable
in carrying out the activities provided for by the act, Art. 2 states: ‘respect for and
guaranteeing human rights and fundamental freedoms. Comparing the two texts,
it becomes obvious that the LCAT regulates as a fundamental principle the values
of the state governed by the rule of law® [14], and the basis of the purpose is ‘the
public interest doctrine’ The question is whether the end justifies the means. The
Republic of Bulgaria, as a party to the European Convention on Human Rights,
is obliged to guarantee the human rights and fundamental freedoms within the
meaning and scope determined by the European Court of Human Rights (ECtHR).

¢ See: Proposal for a Directive of the European Parliament and of the Council on combating

terrorism and replacing Council Framework Decision 2002/475/JHA on combating terrorism
(http://eur-lex.europa.eu/legal-content/EN/TXT/?2uri=CELEX:52015PC0625).

As suggested by Kevin Boyle, In a democratic society the very purpose of emergency security
measures is to protect people and their human rights and fundamental freedoms.. See: Boyle,
Kevin. Terrorism, States of Emergency and Human Rights. - In: Benedek, Wolfgang, Alice Yoto-
poulos-Marangopoulos (Eds.). Anti-Terrorist Measures and Human Rights. Martinus Nijhoft
Publishers, 2004, p. 101.

Regarding the Canadian Bill, which established broad competences of the Prosecutor General in
relation to combating terrorism, see Hamish, Stewart. Rule of Law or Executive Fiat? Bill C-36
and Public Interest Immunity. - In: The Security of Freedom: Essays on Canada’s Anti-Terro-
rism Bill. Edited by Ronald J. Daniels, Patrick Macklem, and Kent Roach. University of Toronto
Press, 2002, p. 217-237.
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In a number of judgments, the ECtHR identifies the permissible limits of violation
of human rights, including the cases where this is necessary for the protection
of national security and public order. In regard to the application of Art. 3 of the
ECHR, the ECtHR emphasizes that this provision proclaims one of the most fun-
damental values of a democratic society, and even in the hardest situations, as
in combating terrorism and organized crime, the Convention absolutely prohi-
bits torture and inhuman and humiliating treatment or punishment (judgments
on the cases Labita v. Italy, Saadi v. Italy, Ireland v. the United Kingdom, Frérot
v. France, Dikme v. Turkey, Chahal v. the United Kingdom, Jalloh v. Germany,
Aksoy v. Turkey, Assenov and others v. Bulgaria, Ivan Vasilev v. Bulgaria, etc.).
The requirements of the investigation and the indisputable difficulties typical for
the fight against terrorism, cannot justify the limitation of the protection that
must be ensured with regard to the physical integrity of individuals (judgments
on the cases Ribitsch v. Austria, Dikme v. Turkey, Tomasi v. France, etc.). The
statement of the ECtHR is categorical that, in contrast to most of the provisions
of the Convention and of Protocols 1 and 4, Art. 3 does not contain exceptions
and its violation is not allowed under Art. 15, § 2, even: (1) in the event of a threat
to the nation’s existence (in this sense are the judgments on the cases Labita v. Italy,
Selmouni v. France, Jalloh v. Germany, Assenov and others v. Bulgaria, Ivan Vasi-
lev v. Bulgaria, etc.); (2) depending on the victim’s conduct (Labita v. Italy, Jalloh
v. Germany, Chahal v. the United Kingdom, etc.); (3) depending on the charac-
ter of the offence attributed to the person, with respect to which measures have
been implemented in breach of the prohibition (Brogan and others v. the Uni-
ted Kingdom, Labita v. Italy). As a necessary guarantee for the rights proclaimed
within the ECHR, the ECtHR considers the normative establishment and factual
implementation of efficient control by the national courts in cases of detention
by state authorities. The obstacles associated with the investigation of terrorism,
including the large number of suspects who impact the completion of a police or
judicial investigation, cannot serve as grounds for relieving the authorities of their
obligation under Art. 5, It. 3 of the ECHR, and, where appropriate, the authorities
should develop forms of judicial control that are adequate in the concrete circum-
stances, but also comply with the Convention (judgments on the cases Chahal v.
the United Kingdom, Demir and others v. Turkey, Dikme v. Turkey).

In the context of Art. 3 of the ECHR, the imposition of death penalty after an
unfair trial with the real possibility that the death sentence will be enforced, is
considered inhuman treatment by the ECtHR on the case Ocalan v. Turkey, as
the judgment focuses on several principal aspects: (1) the investigation of terro-
rist offences poses particular problems to authorities, however, the investigating
bodies have no freedom to arrest suspects for interrogation without effective control
by the courts each time the bodies state the issue is related to terrorism; (2) Art.
6 usually requires the provision of a lawyer as early as the initial stages of police
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interrogation and the right of the accused to communicate with his or her lawy-
er, without their conversation being recorded, is a part of the basic requirements
of a fair trial, and is derived from Art. 6, It. 3 (c) of the Convention; (3) the right to
a lawyer may be limited, if there are substantial reasons for that, and it is important
whether, in the light of the proceedings as a whole, the restriction has deprived the
accused of a fair hearing.

Taking into account the need to protect the public interest, the ECtHR points
out that countries enjoy the so-called ‘wide margin of appreciation, i.e. a wide fre-
edom of prioritization between the rights of individual persons and the interests
of national security (Leander v. Sweden), but also that the fight against terrorism
does not allow states the possibility for interference with the rights of persons
located within their jurisdiction. In the event of an argument on violated rights
under the ECHR, governments have to prove that the counter-terrorism measures
undertaken by them, are justified by at least one of the grounds provided for in
the Convention or in the interpretations the ECtHR formulates in its judgments.

The analysis of the practice of the ECtHR leads to the conclusion that, regar-
dless of the difficulties related to the prevention and investigation of terrorist acts,
any person suspected or accused of preparation or participation in a terrorist act
should be guaranteed the right to a fair trial and, with respect to any such person,
the prohibition of torture or inhuman or degrading treatment or punishment is
fully effective. Sharing these democratic values of the state governed by the rule
of law, is the most powerful prevention against the popularization of the radica-
lization of society, at the basis of which usually stays the marginalization of its
individual members due to their perception of injustice.

ITI. The legal framework within the Law
on Counteraction Against Terrorism

The adoption of a special act on counter-terrorism, which sets out specific
rules and measures applicable to this type of anti-social behaviour, excluding the
general rules of other laws regulating the fight against crime, logically focuses the
attention on the compliance of these particular rules with the minimum standards
in the field of human rights protection.

Granting competences to armed forces, which are generally not competent to
safeguard public order and to investigate crimes, to carry out in peacetime a num-
ber of actions affecting fundamental rights and freedoms, raises doubts about
their capability in two respects: (1) in connection to the lack of qualification and
experience to perform the corresponding actions while observing the law, and (2)
in relation to the practical assessment of the question of the availability of data
indicating that a concrete person is involved in the preparation or execution
of a terrorist act. The evaluation concerning the availability of data indicating that
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a particular person is involved in the preparation or execution of a terrorist act has
to be conducted in the following cases: (1) verification of the identity of a person
unless the check is carried out at a control point or by the security of strategic sites
or critical infrastructure sites; (2) detention of a person by a military service offi-
cer; (3) a search of a person, checking of personal belongings, luggage, vehicles,
ships, aircraft, containers, and (4) checking of premises without the consent of the
owner or occupant or in their absence. At the process of evaluation of these data,
there are no guarantees typical of criminal proceedings (such as a court sanc-
tion), nor are any specific requirements regarding their contents present, which
may result in arbitrariness’. Upon detention of a person, the LCAT provides for
only two competences of the military service officers: to immediately notify the
authorities of the Ministry of Interior (MI), and to hand over the person to them
upon their arrival. There is no obligation for the military service officers to provi-
de the detainee with the opportunity to contact a defence counsel, similar to Art.
72, para. 5 of the Ministry of Interior Act. This could also create prerequisites for
a violation of fundamental rights and freedoms".

The preventive measures applicable to persons for whom data is available, on
the basis of which a reasonable assumption can be made that they carry out acti-
vities constituting a terrorist threat, are within the competences of the authorities
having the powers typical for the prevention and investigation of criminal offen-
ces — the Ministry of Interior and the State Agency for National Security (SANS).

There must be reasonable grounds to suspect someone of terrorism in order to justify his or
her arrest. In its judgment on the case Fox, Campbell and Hartley v. the United Kingdom, the
ECtHR notes, ‘The fact that Mr Fox and Ms Campbell both have previous convictions for acts
of terrorism... although it could reinforce a suspicion linking them to the commission of terro-
rist-type offences, cannot form the sole basis of a suspicion justifying their arrest in 1986.... At
the same time, the ECtHR recognizes the need not to interpret Art. 5, § 1 (c) in such a manner
as to put disproportionate difficulties for national authorities in taking effective measures to
counter terrorism (Murray v. the United Kingdom, O’'Hara v. the United Kingdom, X, Sher and
others v. the United Kingdom), and on the case Murray v. the United Kingdom the ECtHR states
that ‘..the Contracting States cannot be asked to establish the reasonableness of the suspicion
grounding the arrest of a suspected terrorist by disclosing the confidential sources of suppor-
ting information or even facts which would be susceptible of indicating such sources or their
identity’ The conditions of extreme tension in which the arrests in Northern Ireland were car-
ried out, were recognized by the ECtHR as a legitimate consideration justifying the manner
of performing the entry and search of the applicants' home as well as the recording and storage
of personal data of the arrested person and even of other persons present at the place and time
of the arrest — these actions were not considered disproportionate to the intended purpose.

In its judgment on the Emrullah Karagoz v. Turkey case, the ECtHR accepts that ..the applican-
t's transfer to the gendarmerie command after being placed in pre-trial detention escaped effec-
tive judicial review... handing a remand prisoner over to gendarmes for questioning amounts
to circumventing the applicable legislation on the periods that may be spent in police custody...
all the safeguards that should be provided during questioning, especially access to legal advice,
were rendered inoperative’.
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The legitimate purpose of the measures (prevention of a persons involvement in
terrorism, or of the threat of committing a terrorist act) and the instruction of Art.
3 of the LCAT lead to the conclusion for regulation of preconditions for utilization
by the respective bodies of means, proportionate to the objective pursued'’. Given
the nature of these measures'?, however, the question is raised whether the envisa-
ged appeal of the acts through which measures are taken (orders of the Chairman
of SANS and the Chief Secretary of the MI) before the Supreme Administrati-
ve Court, and the comparatively long period for the trial scheduling (14 days),
are a sufficient guarantee for the timely resolution of the issues concerning the
limitation of the rights of persons, as far as the measures are applied to ‘a person
for whom data is available, on the basis of which a reasonable assumption can be
made that he or she carries out activities constituting a terrorist threat’ (Art. 24,
para. 1), i.e. a matter which is within the scope of criminal procedure, and it is
criminal judges who can make the most accurate judgement. Observing the pro-
visions of the ECHR depends both on the legal framework and on the possibility
for an adequate factual assessment of the existence of a ‘reasonable assumption’
since the rights granted by the special anti-terrorist legislation to the police to stop
and search persons without reasonable suspicions of crime, are recognized by the
ECtHR as a violation of the applicants’ right to privacy'. The discretion granted to
national authorities must be accompanied by appropriate guarantees against abuse.

Only the main problematic issues related to the adopted Law on Counteraction
Against Terrorism have been addressed above, due to the impossibility to analyse
thoroughly all debatable matters within a single report. Some of them have been
discussed by MPs who have adopted the act, but most of the concerns about the
lack of sufficient guarantees for the fundamental rights and freedoms are related
not only to the scarce legal framework on some issues, but also to problems that
are entirely in the sphere of its practical implementation.

In its judgment on the Klass and others v. Germany case, the ECtHR accepts that in a democra-
tic society, under exceptional conditions, the legal competences of even secret tracking of cor-
respondence and telecommunications, are necessary in the interests of national security and/or
for the prevention of disorder or crime, and in the Uzun v. Germany case the ECtHR accepts
that the surveillance of terrorist suspects via the Global Positioning System (GPS) is not a viola-
tion of the right to privacy under Art. 8.

According to the LCAT, the following measures can be applied: prohibition of change of the
place of residence without authorization; prohibition of leaving the boundaries of the Republic
of Bulgaria without authorization; prohibition of visiting certain locations, areas and sites wi-
thout authorization; prohibition of leaving a particular settlement without authorization; pro-
hibition of contacting certain persons without authorization; periodic attendance in a regional
office of the Ministry of Interior and signing before a police officer; deprivation of passports or
substitute documents and prohibition of issuing new ones.

1 Gillan and Quinton v. the United Kingdom.
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Introduction

Security is a state of non-hazard [2], where there is satisfactory control by the
defending party over the impacts on it. It involves calmness, confidence and pro-
tection [2]. Security is particularly important for business and is directly related to
the development of the market and its participating businesses. Workplace secu-
rity is a major component of employee attitudes and interests [12]. Security is also
a fundamental right guaranteed in Article 5 of the European Convention for the
Protection of Human Rights and Article 6 of the Charter of Fundamental Rights
of the European Union.

When talking about corporate security it must be borne in mind that it is mul-
ti-faceted. It encompasses ensuring protection of the interests of the owners and
as well as those of the customers. Its effective action implies continuity of key
business processes in the company. It is engaged in activities such as keeping the
security of cash flows and of material assets; information security (including wor-
king with confidential information and personal data), labor security, personnel
security, physical security, security in crisis situations and a number of other acti-
vities. Some of the most important aspects of security are related to the prevention
and detection of violations of labor and service staff retention.

Workforce is a risk asset. Practice shows that many of the company’s risks
are triggered by intentional or non-intentional acts of employees. These include
financial abuse, leaking of company information, misuse of personal data, impa-
irment to reputation and defamation and other series, which significantly incre-
ase the risk profile of each organization. This requires awareness of the need for
different methods of prevention and detection of fraud by company personnel.
In the recent years in corporate practice wider place is given to the prevention
performed by using psychological methods and tools.

At the same time, it should be taken into account that the application of these
methods should be consistent with the basic civil rights as well as with the labor
rights of workers. Enterprise security should not be at the expense of the security
of employees. Moreover, both have a common interest in the end, because the
welfare of the enterprises depends directly on the work of the workers, and the
welfare of the workers - on the economic performance of the enterprise.

1. Psychological methods of detecting
infringements

In order to enable the prevention, identification and detection of risk related
to the job abuse various methods and means can be employed. This work focuses
on two psychological methods. The first one is developed by a Bulgarian team
of criminal psychologists and is named Integrity Check [12].
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The method is suitable for:
 Recruitment of people on executive positions in different organizations;
« Introducing programs and systems to increase loyalty;
 Reduction of theft and diversion of funds.

Integrity Check is a test designed to measure the loyalty of the people surveyed.
Furthermore it takes into account the individual attitudes of the respondents and
their willingness to comply with various social, moral or company rules. The test
is able to identify job applicants or employees who tend to carry out infringements
of the rules and discipline. It can be used in recruitment for work or in the eva-
luation of current employees. The questionnaire is based on the theory of moral
development of L. Kohlberg and allows you to make certain links between coun-
terproductive work behavior and the level of moral maturity of the employee. The
methodology and the economic benefit of implementing it have been confirmed
in various empirical studies. The test was developed on psychometry basis and has
a high degree of accuracy. The scope of the test is 90 questions. Each question must
be given a multiple-choice answer. The questions are divided into different fields
which form the overall assessment of fidelity. The areas of study can be defined as:

« Counterproductive behaviors — accounts of the behavior of the tested person
in the past.

« Estimates of the frequency of violations - an indirect indicator of tendencies
towards counterproductive behavior.

o Ethical dilemmas - consists of short scenarios related to theft or disloyalty in
the workplace.

« Counterproductive predispositions - measure the responses and judgments
of the studied person to different common problems in the workplace.

Thus the managers of the respondents receive information about their wor-
kers’ understanding and compliance with the rules and regulations; their honesty
and attitudes in relation to theft and abuse; sustainable motivations; assessment
of opportunities; discipline; respect to the others; tolerance; lack of counterpro-
ductive behavior in the past; expectations about the behavior of the others; attitu-
des towards work and rules.

In each of these groups of questions the tested person gets average grade, and
ot the base thus obtained a score is formed. The scale of evaluation is divided
into three level: low, medium and high. The respondents falling in the lower scale
are classified as risky and prone to abuse. With an increase in assessment incre-
ases the reliability of the researched person. Any organization which administers
the test determines the level of acceptability itself regarding the assessment at the
individual groups and overall results in accordance with the nature of the work
position.
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The methodology for handling the Integrity Check test suggests the test to be
held in the working environment within 40 minutes on a computer with the rele-
vant software. After completing the test, on the basis of the chosen responses, the
person is categorized after the results being calculated by correlations and combi-
natorics implemented in the test. Along with the overall evaluation, the program
outputs those “embarrassing” responses given by the person, too. This is the basis
for a subsequent clarifying conversation with the researched person. The test sug-
gests keeping the personal data of the tested person confidential.

To enter into the essence of the research it is necessary to clarify the following.
To achieve its goals, the questions in the test are of two types. The first are direc-
tly asked, as they uncover past actions and draw on the methods of questioning
during polygraph tested. The second are aimed at displaying the personal profile
of the tested person or the so-called psycho profile. These are questions revealing
behavior, morality, fears, attitudes towards what is good and what is not, different
judgments and others. On this basis, conclusions are drawn about the specifics
of the studies person: if s\he would abuse his\her official position, to what extent
is s\he reliable, to what degree of tension would s\he withstand and his\her appro-
priateness for a particular job position.

The test is intended for activities and positions with access to sensitive and/or
classified information, risky activities, industries with identified high risk of abu-
se. At present, the method is applied at a number of commercial banks, consulting
firms, government offices, fire stations, police, army and state administrations etc.
and is held in countries such as Slovenia, Ukraine, Russia, Bulgaria, Chile, India,
Kazakhstan and others. [12]

The second psychological method for detecting abuse in the carrying out Labor
obligations and service is the polygraph examination. Polygraph examination in
the business world is becoming more and more popular as a method of detecting
lies and deceit. In many states polygraph examination is used by police depart-
ments in criminal investigations. Apart from that business undertakings are using
as for internal investigation and the big business and industrial concerns in USA
use the lie detector for checking the honesty of their employees [5].

The most widely it is used in companies whose nature of business implies
high level of abuse: banking; companies engaged in transportation of valuables;
companies working with classified information; security companies; hazardous
industries in which loss or theft by employees is often observed, pharmaceutical
industries and many others. The polygraph is an efficient device that helps many
companies to periodically check the loyalty of their employees and to investigate
the veracity of their explanations in cases of abuse or a number of problematic
situations related to the integrity of the workers.

The modern “lie detector” is a compact, computerized device equipped with
sensors and pickups that are placed all over the body of the tested person. These



Jivko Draganov, Petia Biolcheva, Use of psychological methods in the workplace and their legal...
Globalization, the State and the Individual, No 2(14)/2017 |

99

sensors and pickups record changes in certain physiological processes, not subject
to conscious control. During the polygraph examination changes are observed
due to more than 20 physiological processes that are taken into account by the
equipment. Thus obtained information is processed by software and is read by
specially trained technicians. Sensors take into account any movement of the test
person, too.

Normally, people are worried when subjected to the polygraph examination
but contrary to popular belief - the distress does not affect the test results. Before
the start of the instrumental part of the study, i.e. working with the very poly-
graph, a PRE interview is conducted. During the test itself there are no surprises
— all issues have been discussed in advance so that the tested person can give
unambiguous answers to each of them. During the study itself it is necessary to
strictly follow the instructions namely, to answer only “Yes” or “No” and not make
additional moves.

Polygraph examination is a scientific method with extremely high precision.
“The lie detector” cannot be cheated, despite claims that there are people who
are capable of it. The very nature of the polygraph test — recording the responses
of the body that are subject to the autonomic nervous system is evidence of this.
Even if someone would manage to control his\her behavior, one cannot control
all the internal processes of the body. These reactions can be measured, and their
power is increased by the spent mental and emotional energy [3]. Even if he can
control external behavior, one cannot control the internal reactions of his or her
organism. Therefore, it is believed that the polygraph may be cheated, but not
the polygraph, as it “does not measure truth” The device records in an objective
manner the smallest changes in the internal state of the body and the good spe-
cialist recognizes immediately any attempt at manipulation or obstructions that
the tested person might undertake. Post-test of the polygraph examination is as
important as the PRE test and instrumental one itself. It lays down the results and,
if necessary, continuing talks with the tested person are held.

In polygraph tests there are no small or big lies — the tested person has either
passed or failed the test. The anxiety is a normal part of the process, but experts
are aware of this and the respective state of mind does not in any way affect the
results [8].

2. Legal Aspects of Use of Psychological
Methods in Labor Relations

Use of psychological methods in employment has two different sides. Psycho-
logical methods may be very effective for the employer. They can be used widely
in employer-employee relation: in the process of screening of candidates, at the
stage of work evaluation of employee’s performance, for the purposes of judg-
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ment of professional development, and also for the need of internal investiga-
tions of workers misconduct and termination of employment contract. On the
other hand their misuse may result in work discrimination, breach of employee’s
privacy, wrongful termination of employment contract and even in psychologi-
cal damages for the worker. Psychological methods have a relatively long histo-
ry of usage in employer-employee relations. They have proved to be reliable and
have high accuracy. For these and other reasons they have become more common
nowadays, but there is essential lack of special legislation to regulate their use. The
challenges of such laws are that they have to manage the conflict between the inte-
rest of the employer to apply such methods widely and employee’s fundamental
and labor rights to avoid it. As it was said above the employer may suffer mone-
tary damages or damages of reputation as a result of employee’s misconduct. On
the other hand if no special protection is provided by law, the employee may be
subject to discrimination, his right to security or other fundamental rights as per-
sonal privacy, freedom, dignity, etc. may be easily infringed by the employer. After
all, the employer has the economic strength and occupies more powerful position
in the relation where employee is more or less dependent on his employer.

It can be said that there are no special legal acts to regulate the use of psycho-
logical methods in labor relations. In some states statutory law has been adopted
to govern different aspects of the polygraph exams. Courts have also ruled in such
cases on grounds on Constitutional or labor law provisions. In 1988 the Con-
gress of the USA adopted the Employee Polygraph Protection Act (EPPA). The
Act established general prohibition to the employers to use polygraph. Its main
purpose was “To prevent the denial of employment opportunities by prohibiting
the use of detectors by employers involved in or affecting interstate commerce”
(Employee Polygraph Protection). EPPA was a result of concerns that polygraph
test were widely used, but often inaccurate [6]. The EPPA forbids to employers use
of polygraph tests in pre-employment and during employment. It provides some
exceptions for government use for certain national defense and security reasons
and for ongoing workplace investigations, as well as for use by private employers
engaged in security services and for investigation conducted by employers enga-
ged in the manufacture and distribution of controlled substances.

In the lack of special legislative provisions courts have played essential role
in drawing the line between lawful and prohibited use of polygraph testing by
the employer. When courts rule on termination of employment based on results
from polygraph test results they would strictly observe for any breach of employ-
ee’s rights. In several decisions under the EPPA, US courts have judged in favor
of the worker, for example when the contract was terminated partly on lie detector
test, or after the employer had forced the worker to take a polygraph examination,
as well as in a case where the employee has initially waved her procedural rights
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under EPPA [1]. In several decisions Bulgarian High Administrative Court finds
results from lie detector tests as insufficient for work dismissal [4]

One can ask if there is a need of passing special laws to regulate use of psycho-
logical methods in employment relations. Yet fundamental rights and freedoms
such as right to security, right to privacy, right to dignity, right to non-discrimi-
nation, right to remain silent and others may continue to safeguard of employee’s
rights and interests. Moreover labor laws grant additional rights that can protect
workers in such situation. This may be good enough if the use of such methods
is viewed only from the perspective of protection of employee’s rights. Psycholo-
gy methods may be useful and beneficial to both employer and employee. It can
help the employer in screening and in internal investigations, without breaching
employee’s rights and interests. A working model should encompass more than
legislative measures [11].

Psychological methods used by employers should be limited to the examina-
tion of behavioral or personal aspects that are strictly related to the job or to the
misconduct of the employee. Any method applied should be first validated and
examination conducted by qualified and/or certified professional. On third place
any and all results should be kept confidential. And lastly, but most important is
to preserve the right of security of the employees by a special provision in law to
prevent application of psychological examination methods in employer-employ-
ee relations and use of any results of such examination without previous written
consent of the employee.
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Axiomatics of the energy security

The term energy security” appears and is being established in the last quarter
of the 20" century, and continues to be an important item in the beginning of 21*
century.

Several aspects are being considered:

 Operational and technical reliability of the energy system, of the equipment
and personnel.

o Stability, reliability and continuity of deliveries of enery resources, in the
required volumes.

« Effective, economically justified energy supply, on reasonable prices, etc.

The term gathers technical, political, economical, social, ecological and other
aspects. National and international dimensions are formed as well. The term itself
is now considered widely enough in economical and political aspect. It is a part
of the widely acknowledged understanding of security, in which, along with the
military and military - political aspects, we find economical, social, humanita-
rian, ecological, informational and other aspects as well. The representatives
of the Copenhagen School (members of which are Barry Buzan, Ole Weaver, Jaap
de Wilde, Lothar Brock, Marc Levi, Charles Schultz and others) have a great con-
tribution to this. In theoretical elaborations the energy security is considered as
a sub-type of the economical security.

For evaluating security, including energy security, different categories are being
used, such as danger, threat, risk and vulnerability. There is no unified position
in specialized literature and among experts, when it comes to the content of the
terms. For the purposes of this report and with no claims for comprehensiveness,
we will use the following terms.

Danger is the most general term, accepted as the negative feature of the living
and non-living matter to cause harm to the people, environment and material
property. [1]

When it comes to social and socio-economic systems, danger is considered as
the deviation from the direction of movement, a change in the state; as a possible
influence on an element or a connection between elements, capable of violating
the current function of a system and its development [2 p. 34].

The high state of uncertainty and hypothetical influence on time and dimen-
sion are typical for the term.

Threat is considered in a more specific aspect, as realization of danger with
concrete sources/carriers. Considering the given subject of this elaboration - the
energy security, threats can be determined as events with short term or long term
character, which destabilize the operation of the energy complex, limiting or vio-
lating the power supply, leading to breakdowns and/or other negative consequen-
ces on the energy sector, economics and society.
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Vulnerability is a feature of objects — the ability to change their state as a result
of a negative influence coming from a dangerous events/phenomena. In the risk
theory vulnerability is connected to the “weakness” of the system, a shortage
of resources, and lack of control on certain processes.

In general risk is considered as the possibility of occurrence of negative conse-
quences /harm, losses/ as a result of the influence of negative (dangerous) events.
In theory, it can be said that the risk connects danger/threat and the system’s vul-
nerability, considering the uncertainty in realization of the negative influence and
size of harm. [3, 4]

The complex character of energy security, which relates to different aspects
of the existence and evolution of nations and international community, prede-
termines the different approaches for its evaluation. The specifics of energy as an
economic branch, determine the usage quantity methods. The evaluation of ener-
gy security as a condition, that determines the realization of public and personal
interests in the energy sector requires the application of quality methods as well.
Because of the aforementioned, both quality and quantity methods are being used
in the applied approaches, as the accent is on the latter.

Quantity methods for evaluation of energy
security

At the base of mathematics - statistics methods we find the so called indicative
approach, in which the following stages are achieved:

1. A system of references and relevant numeric indicators is developed.

2. Limit values of the indicators are determined.

3. The limit values are such values, the crossing of which (in increasing or decre-
asing direction) indicates the development of negative processes and dangers,
which could result in harm of the energy system, and energy security respec-
tively.

4. The ranges, defining the different conditions of the energy security are speci-
fied. The evaluation of the danger is based on how close to the limit values are
the indicators positioned.

In its core, the indicative analysis is based on statistic data, relevant to past
periods. Nevertheless the collecting of statistic information requires a conside-
rable amount of time. In different countries different indicators are used, which
limits the comparability of the results.
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Risk evaluation in energy security

The increasing of uncertainty and the necessity of its calculation defines the
broadening of methods for evaluation of energy security. One of the solutions is
the usage of the theory for risk analysis and management.

In USA, the Index of U.S. Energy Security Risk is used, developed in 2010 by
the Institute for 21st Century Energy to the US Chamber of Commerce. [5] In
2012 the International Index of Energy Security Risk is developed.[6]

A perspective methodology for evaluation of the energy security, combining
the quantity and quality approaches, is the methodology, based on metric solu-
tions for risk evaluation. Applied to the energy system, it includes the following
stages.

() Risk identification
On this stage an expert evaluation is mainly used. Analysis of the situation is
performed; the problematic areas in the energy system are being detected. On the
basis of general knowledge of the risks, the specific risks for the energy security in
the given moment are being determined.
There is a relatively stable understanding for the nature and type of the risks in
an energy sector, which in general and as per different criteria, can be classified as:
o External and internal;
« Manufacturing, financial, commercial;
+ Environmental, technical/technological, political and economical;
 Ecological, social;
o DPersistent, periodical, one-time, etc.
2) Risk analysis
The risk is considered as a function of the consequences (size of damage/harm)
and probability of their occurrence. So, in accordance with Standard AS/NZS
4360:2004 [7]:

Risk = Consequence x Likelihood (R =C x L)

A matrix approach is being used, in which a risk map is prepared.[8] One of the
significant methodological problems with this approach is the selection of the size
of the matrix. Three-stage (3X3) or five-stage (5X5) scales for two-dimensional
matrix are used. In our opinion, the 5-stage scale allows a more detailed evalu-
ation of the risk.

A specific meaning is set for each of the components, as follows:

Probability for occurrence of risk event:
1. Very low
2. Low
3. Medium
4. High
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5. Very high
Value of damages/losses:
1. Minimal
2. Low
3. Medium
4. High
5. Maximum
A two-dimensional matrix is built, in which the values for probability of occur-
rence of risk events and values of potential losses/damages are combined. The
relevant meanings are determined for each identified risk, as expert evaluation is
used. As a result, the index for each risk is being determined.

Tab. 1. Risk map

L
5 5 10 15
4 4 8 12 16
3 3 6 9 12 15
2 2 4 6 8 10
1 1 2 3 4 5
1 2 3 4 CC

3) Risk evaluation
The evaluation is performed on the basis of the calculated indexes for each risk.
In this operation we use pre-prepared criteria for the risk influence on the energy
system and socio-economic relations and risk level from the standpoint of rela-
tions/reaction of the subject (of energy security) to it.

Tab. 2. Stages of risk influence

Stage of influence Interval
1. Negligible 1-4
2. Insignificant 5-9
3. Mediocre 10-14
4. Considerable 15-19
5. Critical 20-25

Tab. 3. Risk level
Risk level Interval

1. Acceptable 1-9
2. Justified 10-19
3. Unacceptable 20-25

The disclosure of the level of influence of each of the risks allows the evaluation
of possible losses/damages in practice. The knowledge of the risk level and per-
missible (acceptable) limits contributes for determination of necessity of differen-
tial influence on the risks for the purpose of decreasing the negative outcome on
the energy sector and socio-economic relations.
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4) Reaction to risk
On this stage strategies are being determined - preventive or influencing, as well
as relevant methods for handling the energy risks depending on their dimensions.
The handling of risks is an activity, continuing in time. It suggests not only
a “snap shot” but tracking processes in security area and specifically in the energy
sector, through observation and analysis of changes.

Conclusion

The application of the risk theory gives the opportunity for obtaining a more
detailed idea for the situation in the energy sector, mainly in the aspect of limiting
of the negative processes in its function. The disclosure of uncertainties through
identification, analysis and evaluation of risk dynamics is a prerequisite for a review
of the energy policy and strategic activities for guaranteeing energy security.

In methodological aspect, this approach gives the opportunity for combining
quantity and quality methods for analysis and evaluation. It is mainly based on
evaluations of experts, which interpret the quantity parameters in the coordinate
system of the security and realization of public and personal interests.
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The concept for health security

For many decades the concept for security has been formed with a view to the
possible conflict between the individual countries. The defense of security is rela-
ted with armament and defense of the state borders. The report New Dimensions
of Human Security [1] published by the United Nations Development Program-
me (UNDP) in 1994 gives a new point of view for security. Nowadays insecurity
occurs rather from the concerns for the everyday life. Security at the workplace,
security of income, health security, environmental safety, and crime prevention -
these are threats about security that occur for the people all over the world.

The researchers [2] connect the launching of the concept for human security in
the public space with the above mentioned report of UNDP. The report presents
human security from the viewpoint of the individual security.

The idea for the human security [3] is a concept that occurred after the end
of the Cold War. The individual security is required for the national, regional and
global security.

From the long list with threats to human security, the report New Dimensions
of Human Security defines seven key categories of threats: Economic security,
Food security, Health security, Environmental security, Personal security, Com-
munity security, Political security.

Food, the lack of clean drinking water and the safe environment are the reason
for the deaths of million people in the developing countries. Infectious and para-
sitic diseases, tuberculosis and acute respiratory diseases are also the reason for
a huge number of deaths.

In the industrial countries, the main reasons for mortality are the diseases
of the circulatory system, which is connected with the style of living and the diet.
Oncological diseases also have a leading place and the main cause for them is the
contaminated environment.

Mainly the poor layers of the society are exposed to the threats to the health
security in the developing and industrial countries. Access to health services
depends on the economic condition both of the country and of the individual.
Both rich countries and rich people have much better access to health services.
Inequalities for access to health services in industrial countries refer mainly to the
operation of the security systems. In USA between 1989 and 1992, the number
of people without health insurance increased from 35 million to 39 million.

Women also face health insecurity. More than three million women every year
die for reasons connected with childbirth. Thus the miracle of life often beco-
mes the nightmare of death only because the society has not provided support to
women when they are health and socially vulnerable. Many of these deaths may
be prevented if medical care is provided during pregnancy and delivery.

HIV and AIDS also pose serious threat to health security for both genders.
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The mentioned report defines two important concepts connected with health
security. Health expenditures — these are the expense for treatment, health insu-
rance and family planning. Health services access is presented as the percentage
of population that may reach the place of provision of the required health services
on foot or with the local means of transport in less than one hour.

Health security is one of the key priorities of EU. The world health security
covers wide circle of issues. It includes the readiness and the response to crisis
affecting public health, pandemic influenza as well as threats caused (as a result
of randomly or deliberately disseminated) chemical, radioactive and nuclear
agents as well as from bioterrorism.

The Health Security Committee was established in 2001 for the purpose
of developing the European health security policies. The committee has close rela-
tions with the competent authorities of the Member States for the improvement
of the readiness and the development of particular actions for counteracting the
threats to health security [4].

The mentioned documents show the two aspects of health security. The report
New Dimensions of Human Security reviews the health security in personal
aspect. The priority is the provision of healthcare to the individual. The EU docu-
ments examine health security in the context of public health and the threats to
the health of large groups of people including cross-border threats.

This study examines health security in the context of individual health. The
concept for health security is not explicitly established in the legislation of Repu-
blic of Bulgaria. The concept is used in a few texts, which have strategic character
- the National Health Strategy 2020, the Concept for Better Healthcare. However
a number of legal provisions settle the different aspects of health security in the
meaning of the report New Dimensions of Human Security. These legal acts are
subject to this analysis.

Universal Declaration of Human Rights

The human security is the security of the people - physical security, economic
security and well-being, the protection of human rights and their key liberties
[2]. The fundamental programme document in the area of human rights is the
Universal Declaration of Human Rights, adopted by the General Assembly of UN
on 10 December 1948.

The key human rights as proclaimed in the Universal Declaration of Human
Rights are: The right of liberty (every person is free) and rejection of slavery; The
right of the person not to be discriminated; the right to justice and fair legal pro-
cess; Right of property and guaranteeing the property; the human right not to be
tortured; the right of freedom of belief and expression of such belief; Right of reli-
gion and the right to change religion; Equality of genders; Right to work and right
to rest. Article 25 of the Universal Declaration on Human Rights recognizes the
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right to a standard of living adequate for the health and well-being of himself and
of his family, including food, clothing, housing and medical care and necessary
social services.

The declaration has not binding legal force. But in the decision of the Consti-
tutional Court of the Republic of Bulgaria on case 18/1997 is said “The key rights
and liberties contained in the Universal Declaration on Human Rights is conside-
red international standard for the national legal systems.” Guaranteeing the right
to a standard of living is connected with the ensuring of health and social security
for the individual

World Health Organization

The purpose of the World Health Organization (WHO) is that all people enjoy
the highest attainable standard of health. The preamble of the Constitution of the
WHO' gives definition of the concept of health, which is quoted as a fundamen-
tal definition. According to the definition of WHO, health is a state of complete
physical, mental and social well-being and not merely the absence of disease or
infirmity.

The right to health (the enjoyment of the highest attainable standard of health)
is guaranteed for every human being without distinction of race, religion, political
belief, economic or social condition. The defined right to health shall be guaran-
teed by the state. WHO considers that the governments are responsible for the
health status of their people. This obligation requires that the states, through the-
ir national legislation, take appropriate measures of health and social character.
Based on the idea of WHO, the Law on Health (art. 2) makes that protection
of human health a national priority.

The constitutional bases of health security

The current Constitution of the Republic of Bulgaria has entered into force on
13.07.1991. In the preamble of the Constitution, the right of the person, his digni-
ty and security are considered a paramount principle.

The right to health is not explicitly settled in the Constitution. The reason about
that may be is the lack of traditions in the use of the combination of words «right
to health» in the Bulgarian legal language. The lack of explicit formulation of «the
right to health» in the Constitution and in the valid law however does not mean
that it does not exist in the Bulgarian law. The particular dimensions of the right
to health are contained in a number of legal norms, which review the human
health as a supreme social value [5].

The right of protection of the health of the citizens

! The Constitution of WHO is applicable in Bulgaria since 09.06.1948.
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The right of protection of the health of the citizens is laid down in art. 52, para.
3 of the Constitution of the Republic of Bulgaria. The Law on Health stipulates
that the protection of health of the citizens is guaranteed by the state. Upon imple-
mentation of the state health policy apply principles such as: equality upon use
of health services; provision of accessible and high quality medical care with prio-
rity for children, pregnant and mothers of children and adults with physical disa-
bilities and mental disorders; prevention and mitigation of the risk for the health
of the citizens from the unfavourable impact of the factors of the environment.

Protection of motherhood and children

Pursuant to art. 14, para. 2 of the Constitution of Republic of Bulgaria, mother-
hood and children are under the protection of the state and the society. Mothers
enjoy special protection from the state, which ensures to them paid leave before
and after child-birth, free assistance by midwives, labour relieve and other social
benefits.

The declared constitutional rights, resp. obligations of the state, are realized
through the legal options guaranteed in the Law on Health. For the provision
of risk-free maternity, every woman has the right to access to medical activities
intended to provision of optimal health status of the woman and the foetus from
the moment of occurrence of pregnancy until the baby becomes 42 days old.
The provision of access for all future mothers to the health system is guaranteed
through provision of free assistance from midwives for all women without health
insurance.

Children are entitled to special attention and care on the part of the country
for the purpose of establishment of conditions for ensuring healthy living envi-
ronment and normal physical and mental development. Children are entitled to
special prophylactic medical and dental care for the purpose of early diagnostics
of health problem and prevention and further worsening of the health of children.

Right to free of charge use of medical services.

Art. 52, para. 1 (2) of the Constitution of Republic of Bulgaria stipulates that to
the citizens is guaranteed the right to free medical care under specific conditions.
The term «free medical care» is quite unpretentious. The said medical care is free
from the viewpoint of the patients but the rendered medical care is financed by
another source - the Republican, municipal budgets, the budget for social insu-
rance, etc. and not personally by the patient.

The Law on Health Insurance governs the right to access to medical care for
health insured persons. Outside the scope of the compulsory health insurance,
the person have the right, under certain conditions and order, to use free medical
services connected with stationary mental care, provision of blood and blood pro-
ducts, organ transplantation, tissues and cells, drugs for specific disease (mental,
oncological, HIV/ AIDS), medical transport.
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All persons, without any restrictions, are entitled to prompt and free medical
care in emergencies. Organization and financing of the system for medical care in
emergencies is compulsory for the state.

Safety in healthcare

For the purpose of guaranteeing the health security of citizens according to art.
52, para. 5 of the Constitution of Republic of Bulgaria, the state has the obligation
to carry out control on all health institutions as well as on the production of the
medicinal products, biologic products and medical equipment and the trade with
them. Medical activity of each medical institution is subject to control. Manufac-
ture and trade in medicinal products and medical devices is also subject to state
regulation and administrative control. The purpose of the special law is to ensure
the marketing of medicinal products and medical devices, which does not pose
threat to the health and life of patients.

The right to healthy and favourable environment

The right to health and favourable environment in compliance with the establi-
shed standards and regulations is laid down in art. 55 of the Constitution of the
Republic of Bulgaria.

The constitutional right to health and favourable environment is guaranteed
with the defined by the Law on Health obligations of the state and all commer-
cial subjects upon performance their activities for ensuring the protection of the
living environment from the harmful impact on the human health of the biologi-
cal, chemical, physical and social factors. Upon performance of their activities all
subject shall abide by the established state health requirements. Special law settles
the rules for protection of human health from the impact of ionizing radiation.

Right to healthy and safe conditions at work

Employees are entitled to health and safe conditions at work pursuant to art,
48, para. 5 of the Constitution of the Republic of Bulgaria. “Health and safety at
work» means such labour conditions, which do not incur occupational diseases
or occupational accidents and create preconditions for full physical, mental and
social welfare of workers. The work conditions are subject to control by the state
authorities.

Right to health insurance

The right to health insurance guaranteed accessible medical care is settled by
art. 52, para. 1 (1) of the Constitution of the Republic of Bulgaria. The constitu-
tional law to health insurance of the citizens includes their right to be included
in the special insurance system established by the state (I. S.). The right to health
insurance guarantees obtaining the required medical care in case of disease, inju-
ry, pregnancy and delivery. Health insurance in Republic of Bulgarian is compul-
sory and voluntary. The compulsory health insurance provides a basic package
of health activities, which are financed by the budget of the National Health Insu-
rance Fund.
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Conclusion

Good health is an instrument to achieve human security. It is of essential signi-
ficance because the protection, the case for human life underlies the human secu-
rity. Diseases, injuries and death, which may be prevented, are critical threats to
human security. Heath is objective physical condition of the organism as well as
subjective psychosocial well-being and confidence in the future. Good health is
an instrument to guarantee human dignity and human security. Achievement
of good health is a result of the personal responsibility of people, the state health
policy, the functioning of the health system, the financing of medical services.
The conflict between the limited financial resources and the increasing health
demands poses to the society and the law the need to seek those normative regu-
lations, which will guarantee to the patients access to medical services and protec-
tion of their health security.

References:

http://hdr.undp.org/sites/default/files/reports/255/hdr_1994_en_complete_
nostats.pdf, last visited on 22.04.2017.

Slatinski N., The Five Levels of Security, Sofia, 2010 (in Bulgarian).

Pavlov N. Civil Security and Geopolitics, Geopolitics journal, 2006 - No 1
(in Bulgarian).

Health security: to build closer cooperation globally, IP/08/1892, Brussels,
5 December 2008.

Staykov I. Right to health and right to health insurance, In: European ethical
standards and the Bulgarian medicine. Proceeding of the Bulgarian Medical
Union, Sofia, 2014 - P. 361-366 (in Bulgarian).






Globalization, the State and the Individual, No 2(14)/2017, s. 119-123

Mariya P. Petrova

Assistant Professor, Varna Free University “Chernorizets Hrabar”,
Chayka Resort, Varna, Bulgaria

The right to security of the child as legal
consequence of its established parentage

Summary

The children profit from the protection of their rights and legal intere-
sts, recognized and guaranteed to them from the state through the legal
rules, which settle the methods for establishment of the parent-child
legal connection.

The purpose of the present research is to point the interconnection
between the non/established parentage of a single person and its per-
sonal security.
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In the modern society, ,,security term is one of the most widely used terms.
It has a lot of meanings and is a subject to different definitions, each one coming
from different researching goals. In the most common meaning, the term is expla-
ined as protection from danger or lack of danger, it is related with the necessity
of the person of its necessity of social life, as well as with the possibility of a cer-
tain person or community to protect its values from danger. The security is also
perceived as state of lack of threats and confidence of the single person, that its
rights and legitimate interests are protected from possible dangers. In addition, in
the theory, the security of the person is placed on first level, in line with the four
remaining levels of security and is reviewed as equally important with the security
of the group of persons, accordingly - of the state, of the community of states and
of the security of the world.

With a view to these criteria, the security of the person can be reviewed as
recognized and guaranteed by the state possibility of the person, to perform and
protect its rights and interests.

The purpose of the present research is to point the interconnection between the
non/established parentage of a single person and its personal security.

The necessity of the children to have established parentage comes from the rule
of Art.47 of the Constitution of the Republic of Bulgaria (CRB), which fact from
its side premises the performance of the obligation of their parents to bring up
and educate them, with the help of the state. More over, it has no meaning if the
children are born in or out of the marriage of their parents (Art. 47, par. 3 of CRB)

In particular, the parental obligation for care, education, support and supervi-
sion of the child are established in Chapter nine “Relations between parents and
children’of Family Code of the Republic of Bulgaria (FCRB), mainly in Art. 125,
as so as in Chapter ten “Support” of FCRB.

The parental rights and obligations arise from legal connection, established
according to the law - from established parentage and from adoption.

The parentage of a child is stated in Chapter six of FCRB.

It is accepted, that the mother of the child is the woman, which gave birth to
the child, also including the cases of assisted reproduction (by argument from Art.
60 of FCRB).

The parentage from the mother can also be established through fathering (by
argument of art.64 of FCRB), possibly with claim for establishing of parentage,
when the fathering is contested (by the order of Art. 66, par. 2 of FCRB), or with
declaratory suit (under Art. 68 of FCRB). In the different hypothesis, the parenta-
ge from the mother are dependent or not from legally stipulated term. This way,
the fathering can be performed before the birth of the child, in the moment of its
birth or later, including after the death of the child, in the cases when it has left
descending heirs.
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In case of establishing of the parentage of the child in the hypothesis of Art. 66,
par. 2 of FCRB, if the fathering is contested, the woman, which contested the
child, is restricted with term of three months, counted since the day of receiving
of the message for the contestation, in which term she has right to lay a claim for
establishing of the maternity.

In case of the hypothesis of Art. 68 of FCRB, the establishment of the mother-
hood is not limited by any term. The claim can be laid by the mother, by the child
or by the father.

The parentage from the father is established through the presumption of fathe-
ring, settled in different hypothesis in Art. 61 of FCRB, including in the cases
of assisted reproduction.

The father is the husband of the mother, if the child is born during the marriage
or not later than three hundred days of its ceasing, as long as the mother is not into
new marriage. In that case, the new husband of the mother is accepted as a father
of the child. In case of announced absence of the husband or in case of declared
death of the husband, the three hundred days term is counted since the date of the
last news from the husband, respectively - since the date of its supposed death. In
this type of establishing of fatherhood, the husband of the mother is also father
of the child when the child is conceived in the conditions of assisted reproduc-
tion, if the husband of the mother have given informed written agreement for its
performance.

The fatherhood, as well as the motherhood, can be established through fathe-
ring of the child (by argument from Art. 64 of FCRB). For this type of establishing
of parentage, the same rules, as for establishing of parentage through fathering
from the mother, are into effect.

The fatherhood can also be established with claim under Art. 66, par. 2 of FCRB,
when the fathering is contested. In this case, the rules are the same as the one,
which are into effect for the mother.

The rule of Art. 69 of FCRB gives another possibility for establishing of paren-
tage rom the father. In this case, the legislator envisaged different terms for the
entitled persons to bring up that suite. When the claim is brought up by the
mother, the term is three years since the day of birth of the child, and when the
legal proceedings are made by the child, the term is up to three years from the day
of reaching the age of majority. In both hypothesis, the term is counted since the
day of birth of the child.

After the parentage of the child is established, the rights and the obligations,
which follow from the rules of the Constitution, of the Family Code, and the other
legal and sub-legal acts, which settle the family law matters, automatically arise for
the mother and the father.

The security for protection of the legal rights and legal obligations arise for
the child not only as an individual, but as a child of specified parents, which are
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obliged to take the care for it, its education, and its support. Their responsibility
in case of non-performance of their obligations is also settled — mainly through
the penalties, envisaged in the Family code (through limitation or deprivation
of parent rights).

The protection of the child is also settled in special law — Child Protection Act
(CPA). The measures for child protection are pointed in Art. 4, par. 1 of this legal act.

The measures under Art. 4, par. 1, p. 1, 3, 9 and 13 are interest for the present
research. They guarantee the child protection in cases of established parentage:
for “cooperation, support and services in family environment” (p. 1), for “infor-
ming for the rights and obligations of the children and the parents” (p. 9), for
“taking temporary measures for child protection in the cases and at the conditions
of Art. 12 of Convention for the competence, the applicable law, recognizing, per-
formance and cooperation in connection with the parentage responsibility and
the measures for children protection, established in Hague on 19.10.1996 (rati-
fied by law - SG, is. 9, dated 2006) (SG, iss. 15 dated 2007)” (p. 13). One of these
measures also guarantee the taking of the care and the education of the child from
adoptive parents, when the child has no established parentage, or when they are
left without parents, through the measures for “adoption”(under p. 3).

Important note is, that regardless the established parentage of the child from its
parents, the state also envisages and guarantees protection in other cases, which
are not dependent of the created parent-child legal connection, including the
cases of established parentage through some of the reviewed hypothesis, as well
as in case of adoption.

Such are the measures for “placement in the family of kinsfolk or relatives”
(p. 2) for “placement in foster family”(p. 4) , for “granting social services - resi-
dent type” (p. 5) , for “placement in specialized institution” (p. 6), for “special cares
for disabled children”(p. 12).

The other measures for child protection under Art. 4, par. 1 of CPA, which
accent on the security of the child, take special place in the present research: for
“police protection” (p. 7), for “specialized protection on public places” (p. 8), for
“providing preventive measures for security and protection of the child” (p. 10),
as so as for “providing legal assistance from the state” (p. 11).

In fine, several conclusions can be made.

The children profit from the protection of their rights and legal interests, reco-
gnized and guaranteed to them from the state through the legal rules, which settle
the methods for establishment of the parent-child legal connection.

That protection does not depend on if the child is born during the marriage
of its parents or not, if its parents are established under Chapter six “Parentage”, or
under Chapter eight “Adoption” of FCRB.

It is also envisaged and guaranteed by the state when the child has no establi-
shed parentage and is not adopted.
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Therefore, the established parentage is not the ground for providing the secu-
rity of the children, but is only one of the prerequisites for the protection of the
child and for providing its security.
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Summary

The award of public procurements in the fields of defence and security
to a great extent follows the general rules, applicable for public contrac-
ting authorities, as in view of the specific requirements of the subject
of these procurements, some of these rules are in conformity with the
requirements of the national security. The specificity of the public pro-
curements in the fields of defence and security very often forces upon
their award part of the information, which shall be provided to the par-
ticipants, to be with a certain extent of classification and the deliveries
have requirements for security.
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Classified information in cases of public
procurements in the fields of defence and
security

»Classified information® by virtue of the Public procurement act is any
information or material regardless of the form, nature or way of transmission,
for which is determined a level of classification or protection and which in the
interest of the national security and according to the legislative, sub-legislative
and administrative provisions, effective in the respective member state, require
protection against misuse, destruction, elimination, disclosure, loss or learning
from unauthorized persons or any other kind of harm.

This legal definition comprises in it the definition, envisaged in the Protection
of the classified information act, according to which classified information appear
the information, which is state or official secret.

State secret is the information, determined in the list, which is annex to the Pro-
tection of the classified information act, the illegal access to which would cause
risk for or would affect the interests of Republic of Bulgaria, related to the national
security, defence, foreign policy or protection of the constitutionally established
order. This list comprises three groups of information:

I. group - Information, related to defence of the country

II. group - Information, related to the foreign policy and internal security

of the country

II1. group - Information, related to the economic security of the country

Official secret is the information, created or kept by the state authorities or the
bodies of the local self-government, which is not a state secret, the illegal access
tow which would unfavorable affect the interests of the state or would do harm to
other legally protected interest. The information, subject of classification as offi-
cial secret, is determined by the law. The head of the respective organization unit
within the frameworks of the law makes announcement in a list of the categories
of information, due to qualification as official secret for the field of activity of the
organization unit.

The levels of classification for security of the information and their marking for
security are:

1. “Top secret” — in the cases, when illegal access would threaten to extre-
mely high extent the sovereignty, independence and territorial wholeness
of Republic of Bulgaria or its foreign policy and international relations, rela-
ted to the national security, or (it) would create a risk of arising of fatal or
extremely major damages, or it could cause such damages in the field of the
national security, defence, foreign policy or the protection of the constitutio-
nally established order;
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2. “Secret” - in the cases, when illegal access would threaten to a high extent the
sovereignty, independence and territorial wholeness of Republic of Bulgaria or
its foreign policy and international relations, related to the national security,
or (it) would create a risk of arising of hardly repairable or major damages,
or it could cause such damages in the field of the national security, defence,
foreign policy or the protection of the constitutionally established order;

3. ,Confidential” - in the cases when illegal access would threaten the sovere-
ignty, independence and territorial wholeness of Republic of Bulgaria or its
foreign policy and international relations, related to the national security, or
(it) would create a risk of arising of damages or it could cause such damages
in the field of the national security, defence, foreign policy or the protection
of the constitutionally established order.;

4. “For official use” - the information, classified as official secret.

The variety of the awarded public procurements draws the conclusion the
at each procurement, awarded in the fields of defence and security it may arise
a condition for provision of classified information to the applicants and partici-
pants in the course of the procedure as well as to the selected contractor upon the
implementation of the public procurement contract. *[4, 5]

The requirements, addressed to the applicants and participants (and the con-
tractors), related to the protection of the classified information, can in no way
be made in controversy with the principles for award of public procurements,
envisaged in art. 2, para 2 PPA and in particular in controversy with the princi-
ple of publicity and transparency. The interests of the national and public secu-
rity, the territorial wholeness, the prevention of disorders or crimes, the protec-
tion of health, moral, reputation or rights of the others, the prevention a secret
information leakage and keeping the authority and objectivity of the justice are
public values of a higher extent compared with the right to be obtained and spread
information.

The requirement for the applicants and the participants to hold a certain level
of access to classified information could restrict the participation of certain per-
sons in the procedure. The principle of equality and non-admission of discrimi-
nation actually prohibits requirements to be imposed, which (to) unjustifiably
restrict the participation in a certain procedure, but this does not mean, that the
the contracting authority shall have no right to set conditions for participation,
including specific ones, to the participants to hold particular qualification, capa-
city, certificate, license and others, when this is directly related and is required
the subject of the procurement or it is required according to a special normative
act. In such case these are justified. The contracting authority shall have the right
to envisage further requirements to the participants in the procedure, insofar as
these are not in controversy with the law, they appear in consistency with the
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purpose of the public procurement and their aim is to guarantee its successful
implementation.

Yet before the initiation of the procedure on award of public procurement in
the fields ,Defence” and ,Security”, the contracting authority shall be obliged
to take into account the motivated written opinion of the respective competent
authority under the protection of the classified information act as regards the exi-
stence of classified information. [4]

In case of a positive answer the Contracting authorities shall specify in the
announcement whether the public procurement shall contain or require classi-
fied information. Information of the announcement, the disclosure of which shall
appear in controversy with a law, including in the field of the defence and security,
may not be published in ,,Official Gazette” of the European union and the Public
procurement register (PPR).

In such case in the documentation, which shall provide together with the invi-
tation for participation, the contracting authority shall set to the participants and
their subcontractors requirements in order to protect the classified information.
As taking into consideration the principles of the new Public procurement act,
which requires for the civil procurements to be submitted European single pro-
curement document for public procurements also by the third parties, whose
resource shall be used by the participant, it would be logic for protection of the
classified information, requirements to be set to the third parties too.

Under these circumstances the contracting authority may:

1. require permission, certificate or confirmation for access to classified
information by virtue of the Protection of the classified information act, inclu-
ding for the opportunity for processing, preservation and transmission of such
information on the level of protection, required by the contracting authority;

2. to require submission of permission, certificate or confirmation for access to
classified information by virtue of the Protection of the classified information
act for the selected subcontractors (in my opinion also for the third parties,
if the participant shall use their capacity and there is a possibility classified
information to reach these third parties);

3. to include in the draft contract clauses, which shall oblige the contractor:

a) to submit the document under i. 2 also for the subcontractors, selected
during the implementation of the procurement;

b) to keep the classified information, which became known to him in the
course of the procedure, at the time of and after completion of the procedu-
re implementation;

c) to envisage clauses under letter ,b” for preservation of the classified
information in the contracts with subcontractors, selected before or during
the procurement implementation.
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Upon provision of the technical specifications to the applicants or the
participants in the procedures and upon execution of the contract for public
procurement, the contracting authority may put requirements for protection of the
information of a confidential nature or of classified information. The contracting
authority may require by the applicants or the participants to guarantee the obse-
rvance of these requirements by their subcontractors too. The applicants or the
participants, including their subcontractors shall have no right to disclose such
information.

The requirement for access to classified information shall be defined as a selec-
tion criterion. According to art. 158, para 2, i. 3 PPA, for proving the technical
and/or professional capacities, the contracting authority may envisage further
conditions and it may require from the applicants or the participants to submit
permission, certificate or confirmation for access to classified information by vir-
tue of the Protection of the classified information act, including for the capacity
for processing, preservation and transmission of such information on the level
of protection, required by the contracting authority - in cases of procurements,
which contain or require classified information. The contracting authority may
determine an additional term in the announcement, during which the persons,
who do not hold permission, certificate or confirmation for access to classi-
fied information, to submit the respective document. Within the term for rece-
ipt of applications for participation the persons shall submit to the contracting
authority written consent for conduction of procedure on investigation and shall
enclose the required documents according to the Protection of the classified
information act, which documents shall be sent from the contracting authority
to the competent security service. This way the contracting authority shall hold
an active position in the procedure on issuance of the respective document for
access. When the contracting authority has defined such additional term, it shall
wait the result from the investigation for access to classified information, as if
necessary it shall be obliged to extend the additional term till completion of the
investigation.

In cases of applicants and participants, who are foreign persons, the contracting
authorities shall acknowledge the permissions for access to classified information,
issued in accordance with the legislation of the member state, in which the appli-
cant or the participant is incorporated, upon the existence of effective internatio-
nal treaty or bilateral agreement for the classified information protection, under
which Republic of Bulgaria is a party. Under the conditions and order of the Pro-
tection of the classified information act, the contracting authority may require
further investigations to be made in the respective member state. Under the same
way it may require the national security authority in the state, in which the appli-
cant is incorporated, to check the correspondence of the premises or the installa-
tions, which eventually would be used, the manufacturing or administrative pro-
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cedures, which would be followed, the information management methods and/
or the condition of the personnel, which could be hired for the implementation
of the procurement.

Access to classified information with the relevant level should have the mem-
bers of the commission of the contracting authority, for realization of the selec-
tion of the applicants and the participants, examination and evaluation of the bids
and conduction of negotiations as well as the officials, who shall have access to the
documentation for the public procurement and the bids. [1, 4, 7]

Not on the last place, upon challenge of procedure, under a process of award in
the fields of defence and security, containing or requiring classified information,
the appointed employees by the chair of the commission for protection of the
competition by an order, who appear members of the commission for realiza-
tion of investigation under the appeal, should hold permission for access to clas-
sified information to the respective level according to the requirements of the
Protection of the classified information act. When the procurement shall contain
or require classified information, the members of the commission for protection
of the competition, who shall take participaton in the procedure on examination
of the case, should also have permission for access to classified information to the
respective level according to the Protection of the classified information act.

Per argumentum of the stronger grounds, upon existence of a classified
information, the contracting authority shall also apply the confidentiality measu-
res, envisaged in the law. [4]

Requirements for security of the deliveries

The requirements for security of the deliveries shall be specified by the
contracting authority in the announcement for public procurement. In such case
it may set requirements to the participants in the procedure and to the participant,
chosen as a contractor.

To the participants in the procedure may be set requirements their bid to con-
tain also:

a) licenses or other appropriate documents, issued in the respective member sta-
te, by which is proven that the participant shall be able to fulfill his obligations
in relation to the export, transfer or transit of goods, related to the procure-
ment;

b) specification of all restrictions, related to the disclosure, transfer or use
of goods and services or the results of them, which arise from control of the
export or from agreements in the field of defence;

¢) evidence that the organization and location of the chain for deliveries of the
participant shall allow observance of these requirements as well as a declara-
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tion that possible changes in the chain for deliveries during the implementa-
tion of the procurement shall not cause an adverse impact;

d) any accompanying documentation, obtained by the national authorities of the
participant as regards the implementation of additional needs, required by the
contracting authority, arisen as a result of a crisis;

Requirements shall be set to the participant, chosen for a contractor, by inclu-
sion into the draft contact of clauses, which shall oblige the participant:

a) to establish and/or maintain the capacity, required for meeting additional
needs, required by the contracting authority as a result of a crisis, in accor-
dance with agreed conditions and order;

b) to perform the maintenance, modernization or adjustment of the deliveries,
which are comprised by the procurement;

¢) to immediately notify the contracting authority for any change, arisen in its
organization, the chain for deliveries or the industrial strategy, which (chan-
ge) may affect the implementation of the procurement;

d)in case of termination of the manufacturing to provide the contracting
authority with all special appurtenances, required for the production of spare
parts, components, assembly elements and special testing equipment, inclu-
ding technical drawings, licenses and instruction for use, under conditions
and order, agreed upon occurrence of the respective circumstance.

The contracting authority may not set to the participant requirements, which
may cause controversies with the license criteria for export, transfer or transit
of the respective member state.
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The security right of juvenile delinquents

Summary

The present report raises the question of the security right of juvenile
delinquents in determining the correctional measures “placement into
a socio-pedagogical boarding school” and “placement into a correctio-
nal boarding school”. The security right is a right of guarantees against
arbitrary deprivation of liberty within the meaning of the European
Convention for the Protection of Human Rights and Fundamental Fre-
edoms, but it is also a security right of a person relevant the environ-
ment in which he lives. When the family environment is stable, the best
interest of the juvenile delinquent is to remain in this environment and
to perform a specialized correctional influence not instead of it, but
together with it. This is essential to avoid the unfavorable consequences
from the institutionalization of the delinquents and their stigmatiza-
tion.

Keywords: security right, juvenile delinquents, stigmatization
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Security right of juvenile delinquents' is the main right according to Art. 5
of The European Convention for the Protection of Human Rights and Funda-
mental Freedoms and Art. 6 of the Charter of Fundamental Rights of the EU. It
is unlimited and consists of a ban on arbitrary deprivation of liberty for which
guarantees are provided in the Convention (Art. 5 §§ 2-5). The adherence to these
guarantees is of great importance to obstruction of eventual negative consequ-
ences of institutional treatment of the juvenile delinquents and the risk of their
stigmatization.

Explaining the issue of providing the security right of juvenile delinquents in
Bulgaria, firstly we have to describe the legal regime related to imprisonment.
The operative legislation foresees three sanctions of imprisonment according to
the Convention. These sanctions are: the punishment “deprivation of liberty”
of a juvenile (Art. 62, Section 1 Penal code) and correctional measures “place-
ment into a socio-pedagogical boarding school” and “placement into a correc-
tional boarding school” (Art. 13, paragraph 1, section 11 and 13 of Law for fight
against the anti-social acts of the minors and juveniles.

Particularly, these correctional measures concerned with the placement into
a correctional boarding school correspond to the limitation according to Art. 5
§ 1(d) of the Convention and represent freedom deprivation in order to provide
educational supervision. The European Court of Human Rights adopted that they
are legal according to the Art. 5 of the Convention (Decision of the case A. and
other v. Bulgaria (application no. 51776/08), 29 November 2011). In the case D.L.
v. Bulgaria (application no. 7472/14), 19 May 2016, the Court referred to that
judgment as a precedent. At the same time the Court accepts that in the appeal
regime of those measures, there is an infringement according to Art. 5 § 4 of the
Convention (D.L. v. Bulgaria (application no. 7472/14), 19 May 2016; §$ 89-93)
as “the applicable legislation did not authorise minors who were placed in an edu-
cational centre to apply to the courts for a review of their detention” Therefore,
according to the European Court, the security right of juvenile delinquents is not
fully guaranteed by the legislation.

The issue of the influence of this unconformity on the future criminal activity
of juveniles is of great importance in clarifying the causes of juvenile's crime.
The results of the survey in 2016 made in Varna prison about “Stigmatization
of the offenders and their criminal career” can give some insight into the conse-
quences of this form of institutional treatment on the process of criminalization
of the person. During the study are respected the requirements of anonymity and
volunteering. 225 male people, who are serving prison sentences, are involved. By
means of a standard interview is collected the information about the present and

' TJuvenile delinquents in Bulgaria are the persons who haven't attained 18: minors who have

committed anti-social acts and juveniles who have committed anti-social acts and crimes.
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previous criminality of the involved people, including their anti-social acts and
crimes before the age of majority.

The data indicates that 45 people, who compose 20% of the interviewed, had
been placed into correctional institutions (boarding school and/or correctional
home - prison for juveniles) before they attain majority. For all these individuals,
there is ongoing criminal activity, which tends to stability. The made one-factor
disperse analysis ANOVA determines an important influence of the independent
variable ,,placement into a boarding school/correctional home” on the dependent
variable “sustainability on the criminal career” (F = 11,970, p < 0,01). From this
it can be concluded that sanctions related to deprivation of liberty until the age
of majority, have a definitely influence on the formation of the criminal career
of the criminal.

The reasons that lead to the impossibility of these sanctions to realize their
individual preventive effect on offenders date back in the separation of the child
from his closest social environment. This experience, according to E Tannenbaum
“plays a greater role in making the criminal than perhaps any other experience”
[6, p. 19.] The process can be illustrated by the case of the interviewed “S2”. His
anti-social activity began at a very early age — nine years old, when he was the first
systematic escape from school and home, and was taken into report by an inspec-
tor at a children's pedagogical room? In clarifying the causes for the first devia-
tion and the follow-up, still primary deviations, it has been established that they
are connected with the friend’s environment in which, along with anti-social acts
and crimes against property, the use of alcohol was also spread. The family was
stable, the relationships were not deformed. Nonetheless, the many anti-social
acts have exhausted the possibilities of applying lighter educational measures and
have led to a determined institutional reaction of attitude. It is related to placing
the delinquent into a socio-pedagogical boarding school, where the stay lasted
two years, subsequently into a correctional boarding school with a stay for a new
two-year period, until comes to the application of punishment - deprivation
of liberty for more than one year in corrective home (prison for juveniles). From
the data provided, it is established the self-assessment of the personality regar-
ding the exemption from criminal responsibility with the placement in a correc-
tional boarding school in the past. The interviewed reports that he has ,,accepted
the situation® In the assessment can't be fount neither the desire of correction
of the wrongdoer, nor for giving meaning of the type and severity of the sanction.
This reaction of the institutional impact shows that somewhere at the moment
of placing into a correctional boarding school, the person has already accepted
his social status as a violator and adjusted his behavior further according to this
status. At a later stage, the interviewed declared that he has acquired his criminal

2 Children's pedagogical room is a state institution in which are taken into report minor and

juvenile delinquents committing anti-social acts and crimes.
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experience during his imprisonment in the correctional home, and the majority
of his close friendly environment already got such an experience. In conclusion,
the investigated person has over thirty years of criminal careers, including repor-
ted unsolicited crimes against property to which he has developed a professional
attitude. The process of such inappropriate institutional treatment of juveniles and
the subsequent formation of criminal careers has been investigated already in the
beginning of the last century in USA [4, p. 9-11].

Similar, although specific from the point of view of life circumstances is the
case of the offender with a profile “P”. Up to three years old he was placed in
a home for children deprived of parental care, after which he was adopted and
raised by a single parent — his mother. Despite the mother's efforts to educate him,
the boy has fallen into a drug-addicted youth environment, which determined
his future crimes related to drugs. He was placed into a boarding school at the
age of ten, for the first time, where he stayed for two months and consequently he
returned there 2 years later, when he stayed two years and six months. The aim
of the educational measure was to complete basic education due to multiple esca-
pes, including exclusion from school due to its behavior. The paradox in this case
is that although the efforts of the state institutions to provide a family environ-
ment for raising the child, later it was the state which was forced to separate the
child from this environment for a long period of time. Moreover, this separation
from the family environment and institutional supervising did not in any way
result separation from the negative friend's environment. Namely, this was the
main purpose of the correctional measures.

In such cases and in similar cases, the security right of juvenile delinquents can be
examined not only as a right of guarantees against arbitrary deprivation of liberty,
but also in a wider context — such as the security right of the person according to
the environment in which he lives. When the family environment is stable, the best
interest of the juvenile offender is to remain in this environment and to perform
a specialized educational influence must be with, but not instead of it.

Next, it may be indicated the impossibility in accordance with the effective legi-
slation of juvenile offenders to initiate proceedings under Art. 31 of Law for fight
against the anti-social acts of the minors and juveniles, reviewing of the measure
related to placing into a boarding school, after the start of its implementation. In
practice, however, there is no obstacle to the delinquent’s family to make appro-
aches to the local commission for fight against the anti-social acts of the minors
and juveniles, as it can refer to the court and bring an action. However, the lack
of such exclusive statutory rule creates a certain element of legal insecurity. This
may have a certain traumatic effect on the personality of the young offender. This
effect may be expressed in the forming self-assessment in the person that he is
labeled and has no legal opportunity to change its unfavorable social status. When
as a result of all this is unlocked “a secondary deviation” [1, p. 76.] the justice sys-
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tem would face the consequences of the recidivism. An example for such is the
person with profile “F1”. His family environment was divorced parents, his father
was an alcoholic, and his mother was a prostitute. The child made his first escape
from home when he was eleven and he was placed consecutively into a socio-
-pedagogical boarding school, where he stayed for three years, and into a correc-
tional boarding school with a stay of one year and six months. During his stay in
the correctional boarding school, the juvenile thought that the attitude to him was
severe that is why he had escaped several times from the boarding school. During
the last escape, he has committed a theft and has been sentenced to imprisonment
for two years and two months, which he has served in a correctional home. At the
age of nineteen, the interviewed has committed ten crimes against property and
numerous anti-social acts when he was minor and juvenile. For his early years, he
has not developed any other self-assessment of his behavior, except this one that
his social status of the offender has been finally confirmed.

Another group of causes are connected with the risky environment in which
live the children in respect of which the remedial measures in question are impo-
sed. It is about children who commit anti-social acts without any features of cri-
mes such as wandering, begging, prostitution, systematic escape from home or
school, alcohol and drug use [5, p. 34]. The empirical analysis of Sv. Margarito-
va related to the legal action for imposing correctional measures “placing into
a socio-pedagogical boarding school” and “placing into a correctional boarding
school’, shows a vicious practice using such institutions instead of taking measu-
res for protection of children living in a risky environment [2, p. 136-137]. This
data is also supported by the results of the Varna prison study, according to which
the predominant part of the persons in the boarding schools lived in a risky family
environment. Here are included the cases of: parents exercising violence (profiles
“Q2% “N4’, etc.); parents putting their children in a state of insanity (profiles B1,
F4, V6, etc.); parents with mental diseases (profile “H3”) or alcohol and drug abu-
sers (profiles “O1%, “A7”, etc.), parents committing crimes (profile “S3”). This way
the juvenile delinquent is sanctioned for his behavior directly linked to unstable
family environment.

Especially, the case of ,M*“ is more significant considering that the institutio-
nal reaction is not aimed at eliminating family inconsistencies, but in a practical-
ly unconscious child. The interviewed was in a family of divorced parents with
a step-brother and step-father. From the age of nine he began to run systematical-
ly from home and school and wander. The mother has turned to an inspector at
a children's pedagogical room for placement into a socio-pedagogical boarding
school. The minor was placed into the boarding school where he stayed for a year
and six months, and later as a juvenile was accused of imprisonment with suspen-
se of execution of the custodial sentence. At age twenty-two, the interviewed has
three sentences, the last of which is for non-fulfillment of probation measures.
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The court assesses the risk of relapse as high. A question may be asked why the
sanction was directed against the child instead of taking measures to improve his
security in the family environment, including the possibility of taking cares by
other people.

In these and other cases, law enforcement difficulties are related to the iden-
tification of factors that determine behavioral deviations, rather than the type
of sanctions. Properly assessing the causes that led to the commission of anti-
-social act and crimes by juvenile delinquents would greatly guarantee the securi-
ty right of the offenders. This may lead to application of the deprivation of liberty
in the form of a punishment or educational measure only as an exception.

In conclusion, there are preconditions for treating children with behavioral
deviations in the context of the so-called ,self - fulfilling prophecy®, defined as
“false definition of the situation evoking a new behavior which makes the origi-
nally false conception come true”. [3, p. 195.]. They raise the issue of the securi-
ty right of the young person in the circumstances of a disorganized society and
strengthened institutional control. In this sense, it is necessary to take into acco-
unt the recommendations of Section IV of the United Nations Guidelines for the
Prevention of Juvenile Delinquency (Riyadh Guidelines, 1990), which put the
stress on the socialization and integration of children and young people in the
family, the community, peer groups, schools, vocational training and the world
of work, as well as through voluntary organizations.
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Summary

A property tax is a levy on property that the owner is required to pay.
The tax is levied by the governing authority of the jurisdiction in which
the property is located; it may be paid to a national government, a fede-
rated state, a county or geographical region, or a municipality. Multiple
jurisdictions may tax the same property. This is in contrast to a rent
and mortgage tax, which is based on a percentage of the rent or mort-
gage value.
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The notion of property constitutes one of the most ambiguous categories, dif-
ferently defined and interpreted depending on a given field of science. Analyzing
legal provisions of the EU countries which regulate the issues of tax accounting
and tax law, we may determine the general properties of elements of property.
These are:

« Ability to generate future economic benefits;

 Reference to transactions or other events realized in the past;

« Remaining under control of the managing unit, which allows to enter them
into the accounting system of a given entity.

Taking into account legal provisions of accounting, there are two categories
of property (asset) elements: fixed assets and current assets.

The difference between current assets and fixed assets is important for the
possible establishment of the tax collection point for the taxes whose taxation
base is related to the subject resource. It seems that potential application of pro-
perty-related tribute requires for the object of taxation to be easily identifiable,
thus demonstrating certain regularity of its taxation. The review of the existing
models of property tax shows that as far as tributes imposing burden on real estate
are concerned, there is the primacy of building or land real estate over other types
of property. It seems essential that the material property and intangible and legal
values, as essential production factors of an enterprise, should constitute the main
elements of the fixed assets structure.

To describe the real estate, the basic element of property, we should not only
use the presentation of various ways of defining the notion of real estate by the
lawmakers, but also take into account their features.

Analyzing legal aspects concerning real estate in the EU countries we may dif-
ferentiate four elements which need to be taken into account when considering
the forms and structures of property taxation. First of all, it is the immovability
of real estate in time and space. The value of the real estate largely depends on the
attractiveness of its location and the type of its use. Secondly, variety, manifested
in the fact that there no two identical real estates. The factors that differentiate real
estate are especially its area, shape, type of development, allocation in the spatial
development plan, soil conditions, water conditions, utilities, neighborhood. That
explains why there might be considerable differences between similar, but hardly
comparable real estates. Thirdly - capital and time consumption with reference
to industrial developed real estate. Limited financial resources allocated for pur-
chasing the real estate depend on the investor’s own resources and availability
of external (foreign) finance. The indicated difficulties related to such investment
are compensated by the long-term nature of the real estate enjoyed by the owner.
A general rule states also that large capital consumption of the real estate usual-
ly results in its increasing value. Fourthly, the ability to satisfy particular needs,
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which means that entrepreneurs are able to generate economic benefits. Each type
of real estate has certain functions attached to it. In case of residential real esta-
te — this may be economic, education, cultural, religious activity that can be run
there. With reference to undeveloped real estate — conducting trading activities
(the marketplace), services (parking lots), agricultural activity (arable land) and
forest activity (forest land). Another consequence of possessing a real estate and
the right to use it is the ability to generate measurable benefits. The type of benefit
depends on the way of using the real estate.

The concept of property has never been defined in the Polish law system. In its
wide sense, it is understood as total assets and liabilities belonging to a particular
entity. Such definition of property is opposed to its narrow term denoting the
estate which entails only assets. In the latter definition, debts do not belong to pro-
perty, but lower its economic value. Also in economics the property is understood
exclusively as a sum of assets — property resources controlled by an individual
and possessing reliably defined value. These assets are divided into fixed assets,
composed of elements that are permanently engaged in a given unit, and cur-
rent assets, composed of elements which constantly traded. In this understanding
of property, liabilities are treated as means of its origin, and when we juxtapose
them with assets, we will obtain a balance sheet'. In the legal sense, in the doctrine
of civil law property has rather narrow meaning. This can be seen in the interpre-
tation of the Civil Code provisions which use the concept of property - for exam-
ple Article 8632 871°% 875 concerning joint property of partners. The provision
of Article 863 is absolutely binding and regulates the legal and material effects
of gathering property on the basis of articles of association of a partnership. The
regulation determining the regime of joint property of partners is applicable when
such property is collected.

The establishment of a partnership as an obligation relationship is self-conta-
ined and does not depend on whether the joint property of partners was genera-
ted. The collection of such property may, but does not have to, be the consequence
of establishing a partnership. The joint property is a derivative of the relationship
of partnership, though not all articles of association have to evoke such legal and
material effects. We may assume the existence of a civil partnership within which

! L. Etel, G. Liszewski, Podatki majgtkowe w Polsce - wybrane problemy, Kancelaria Sejmu, Biuro

Studiéw i Ekspertyz, Report No 202, Warszawa 2002, p. 5.

Compare S. Grzybowski [in:] System prawa cywilnego, volume III, part 2, p. 812; K. Pietrzykow-

ski [in:] K. Pietrzykowski, Komentarz, volume II, 2004, p. 561). Quoted after: Kidyba A. (ed.)

Gawlik Z., Janiak A., Kopaczynska-Pieczniak K., Koziel G., Niezbecka, E., Sokotowski T., Kodeks

cywilny. Komentarz. Volume III. Zobowigzania - czes¢ szczegotowa. Opublikowano LEX 2010,

komentarz do art. 863 k.c.

*  Quoted after: Kidyba A. (ed.), Gawlik Z., Janiak A., Kopaczynska-Pieczniak K., Koziet G., Nie-
zbecka E., Sokotowski T., Kodeks cywilny. Komentarz. Tom III. Zobowigzania - czes¢ szczegéto-
wa. Opublikowano LEX 2010, komentarz do art. 871 k.c.
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partners will oblige to act in a particular way, but none of them will be obliged to
make any material contribution. Also the partnership activity will not generate
any joint proprietary rights. Neither the establishment of the partnership nor its
existence then is dependant, by the regulations, on the existence of joint property
of partners. The provisions of Article 871 of the Civil Code determine the princi-
ples of settlement with a partner who leaves the partnership. They are applicable
mostly when the partner leaves the partnership and withdraws their share obse-
rving the period of notice (Article 869 § 1 of the Civil Code) or not observing it
(Article 869 § 2 of the Civil Code). Moreover, the principles of settlement provi-
ded in them are applicable in case of withdrawing one’s share by a personal credi-
tor of the partner on the basis of Article 870 of the Civil Code. It seems that unless
the parties agree otherwise, also in case of articles of association of a partnership,
on the basis of which a partner withdraws his share, the settlement with him sho-
uld be conducted following the provisions of Article 871 of the Civil Code. In case
of the partner’s death, on the other hand, these provisions are used for settlement
with their inheritors if they do not join the partnership in place of the late partner.

The provisions of the Civil Code do not regulate the principles of liquidating
the partnership. However, activities undertaken after its dissolution, aimed at
actually settling the partnership with its creditors and in relationship between
partners, may, in some simplification, be treated as such. In commercial part-
nerships the appearance of the cause for liquidation in fact leads to opening the
liquidation process, while the dissolution of a partnership becomes effective when
the company is crossed out of the register following its liquidation. In case of civil
partnerships, the order of events is different. The event that constitutes the cau-
se for dissolving the partnership simultaneously causes its dissolution. On the
other hand, the “liquidation” activities are conducted only after the termination
(dissolution) of a partnership. The dissolution of a partnership is a legal event
which needs to be analyzed in to major aspects. Most of all, the obligation rela-
tionship of a partnership expires. This means that all the rights and obligations
of the partners as parties to the articles of association of this partnership also
expire. Partners lose their status of partners as subjects of a legal relationship in
the partnership. The second sphere in which partnership dissolution causes vital
legal effects is the joint ownership referring to the joint property of partners. The
joint ownership so far, at the moment of dissolving the partnership is by virtue
of law transformed into ownership in parts. The provision of Article 875§ 1 of the
Civil Code obliges us to apply to it the regulations concerning co-ownership in
fractions, observing the provisions of Article 875 § 2 and 3 of the Civil Code. The
dissolution of a partnership analyzed in these two aspects leads to a conclusion
that the joint ownership in fractions, existing between former partners is self-con-
tained. It exists in spite of the termination of a personal relationship (partnership
relationship) between partners.
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It is emphasized, though, that sometimes the lawmakers seem to be using the
analyzed notion in its broad meaning - assuming that the inheritance is a kind
of volume of estate, it should be admitted - following, for example, Article 922
of the Civil Code, that it consists of not only assets but also of many obligations
the deceased person had (liabilities). Similarly, the wide understanding of “pro-
perty” could also be seen in the interpretation of the provisions of Family and
Guardianship Code concerning the management of a joint property of spouses. It
is assumed though, that as a rule property is understood narrowly in Polish law.

The Civil Code regulates in Article 44 the term similar to “property”, that is
“possessions”. The term is a collective name for all property rights (absolute and
relative), both civil and other. The possessions thus are a subordinate (gene-
ral) notion to particular property rights. Possessions cover only property rights
(ownership and other property rights), that is the assets attributed to a particular
entity. Therefore we should exclude from this term debts, that is liabilities which
may only constitute a burden on possessions. The use of “ownership and other
property rights” indicates the civil law rights. The ownership right is the broadest
and the fullest civil right to things, other property rights are its derivatives. Thus
the rights which are not of civil law nature, or the civil law rights of non-property
nature, are located outside the scope of interest for Article 44 of the Civil Code, as
they do not create possessions*.

Property should be differentiated from possessions, though there are numero-
us inconsistencies in using these terms in the Civil Code. There is a broader and
a narrower understanding of the concept of property®. In its broader meaning,
property denotes all property rights and obligations of a legal subject. In its narrow
definition, property is associated only with assets, that is property rights posses-
sed by the subject; such identification allows us to use the concepts of property
and possessions interchangeably. Property are the elements of possessions which
can be singled out as a collection of assets (or liabilities) being the object of trade,
inheriting, security for liabilities, basis of responsibility for obligations, etc.

Property denotes property rights of a subject in a particular legal activity or
another legal event. This can be a joint property (for example in case of spouses
or civil partnership) and separate property (of spouses, in a commercial com-
pany and its partners), personal property (for example used to perform a job or
personal belongings), property objects (for example in the property of spouses),
property management (in co-ownership), responsibility for obligations related to

*  Kidyba A. (ed.), Gawlik Z., Janiak, A., Kopaczynska-Pieczniak K., Koziet G., Niezbecka E., So-
kolowski T., Kodeks cywilny. Komentarz. Volume III. Zobowigzania — czg$¢ szczegotowa. Opubli-
kowano LEX 2010, komentarz do art. 44 k.c.

*  Pyziak-Szafnicka M. (ed.), Giesen B., Katner W.J., Ksiezak P., Lewaszkiewicz-Petrykowska B.,
Majda R., Michniewicz-Broda E., Pajor T., Prominska U., Robaczynski W., Serwach M., Swider-
ski Z., Wojewoda M., Kodeks cywilny. Czgs¢ ogolna. Komentarz. Opublikowano LEX 2009.
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property, using the property (inter vivos and mortis causa). The elements of pro-
perty are not objects whose rights they concern, but these rights due to the objects
(for example real estate, moveable things). Similar can be said of the belongings.

Justifying property taxation we may refer to the principle of equivalence,
the principle of payment capacity and principles and political and social rules
of population income redistribution. The principle of equivalence is based on an
assumption that there is a relationship between the amount of tax burden and
the value of public goods and services provided for the taxpayer. Property tax is
a good example of applying this principle. The state takes on the responsibility
of protecting ownership rights, incurs expenses related to developing and mainta-
ining economic infrastructure, tries to preserve social peace favoring full and free
use of one’s ownership. Local authorities take care of the roads, water and sewage
systems, green areas, provide light in streets and keep the town tidy. Such activi-
ties not only allow to fully use the possessed property but also increase its market
value. Due to the fact that most of the above-listed expenses are incurred by local
authorities, property taxes mostly credit local budgets®.

On the other hand, the relationship between the amount of property taxes
and payment capacity is mostly affected by the measures of wealth and related
capacity to carry tax burden accepted by the society. Such a criterion can be the
current income of a taxpayer, the level of their consumption expenses or gathe-
red property, as thanks to the possessed property they may obtain higher cur-
rent income. In contemporary tax structures it is usually income that is used as
a measure of payment capacity. Both the structure and the amount of property
tax rates depend on whether these taxes are treated as independent taxes, or as
supplements to other taxes. Property taxes are usually treated as a supplement or
correction of income tax in order to better reflect the taxpayer’s payment capacity
or to allow redistribution of incomes determined by social reasons. The economic
effects of property taxation depend on the level of tax rates and on the object
of taxation. Taxation of the property of individuals (for example cadastre tax, tax
on estates and donations) performs mostly the redistribution function. Taxation
of incomes from capital (dividends, interest on bonds, interest on bank depo-
sits), apart from the redistributive function, also affects the willingness of capital
owners to invest and save’.
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Cucrema oleHKN COOTBETCTBUA U3 eIl
B KaueCcTBe MHCTPYMEHTAa 3KOHOMMYECKOI
0e30MacHOCTN — OCHOBHbIEe HOPMATUBHBIE
npeamnonoxenus Ha npumepe llonpmu

Summary

The article presents the assessment model of the conformity of pro-
ducts with the binding requirements in Poland according to the EU
regulations as an instrument which provides the economic securi-
ty of the citizens and the state. The Conformity Assessment System
is built by the rules stating the basic and specific requirements of the
products as well as the provisions and norms specifying the activity
of parties involved in the conformity assessment process. This system
includes both the control of product compliance with among others
the basic requirements and the way of conduct towards products which
were brought in the market or put into service and are inconsistent
with the basic requirements or others. Its goal is to provide bringing
safe products to the market in order to protect consumers' health and
life, protect the environment and important interests of the state.

Keywords: Security of products, Conformity Assessment System,
economic security
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TepMuH «OLleHKa COOTBETCTBUA» B HOPMATMBHOM IIOHUMMAHWUM SBJIAETCH,
IpeXfie BCEro, KaTeropumeil MarepyuanbHOro mpasa. COITIACHO HacTOAIIeN
paspaboTKe — B IIePCIEKTHBE 3a/ja4 af/MIHUCTPALIUY Mep B 9KOHOMUKE, MOXKHO
IIOHVMMaTh, OJHAKO 3TOT TEPMMH B 0ojlee LIMPOKOM CMBIC/IE: IIPOLefypPHOM
U CUCTeMHO-TIpaBoBOM. OIleHKa COOTBETCTBUA — 9TO aKT IIPYMEHeHUA
IpaBa B KaueCTBe COOTBETCTBUA WU3JENMA OIpEAeTeHHbIM HOPMaTHBHbBIM
Tpe6oBaHMAM.CUCTEMY OLIEHKM COOTBETCTBMA CO3JJAIOT IIPAaBU/IA, KOTOPBIE
OIpefie/IAI0T OCHOBHbIE M JleTalbHble TpeOOBaHMUsA, Kacalollyecs W3Jenii,
a TaKoKe IpaBWIA ¥ HOPMBI, KOTOpble OTHOCATCA K JHENCTBUAM CYyOBEKTOB
IPUHVMMAIONIVX yYacTHe B IpoIlecce OLEHKM COOTBETCTBUA. DTOT IIPOILece
AB/sieTcss GopMOIt 00bACHEHNS TeXHUYeCKoil rapMoHusanym. K aroit cucreme
OTHOCATCS C/IeAYIOIIVie 57IeMEHTBI: KOHTPO/Ib BBIIIOJTHEH) OCHOBHBIX M IPYTUX
TpeboBaHuIL, IpoLeypa B 00/1aCTY U3JIENNIL, KOTOPbIe ObIIN BBEAEHBI B 060pOT
YTV OBUIM IIepeflaHbl B SKCIUTYaTalI0,3aTO He COOTBETCTBOBA/IN OCHOBHBIM VTN
APYTUM TpeOOBaHMAM.

Hanb6onee BaKHbIMM IpaBOBbIMM aKTamMu B Ilojblie, KOTOpbIe CO3[AIOT
HACTOSIIIVIe OCHOBBI CUCTEMBI OLIeHKY COOTBETCTB, KPOME TOT0, TAPMOHUSUPYIOT
IIOJIbCKOE 3aKOHOJIaTeIbCTBO C 3aKOHOJATENbCTBOM EBporeiickoro corosa
aBnA0TCs: 3akoH oT 30 asrycta 2002 r. — O cucrteMe OLEHKYM COOTBETCTBIS'
u 3akoH oT 13 ampena 2016 1. - O cucTeMe OLIeHKM COOTBETCTBUA U HaJi30pa 3a
pbIHKOM?. JJaHHBIMM aKTaMy ObUIM BBEIeHBI B IIPABOBOII MOPsOK Pecriy6mku
[Tonplra AMPEKTUBBI TEXHNYECKON TapMOHM3AL[MY HOBOTO IIOAXO/a.

CucreMa OLIEHKM COOTBETCTBUSA WU3JIENMsA OCHOBHBIM TPeOOBaHMAM — 3TO
IpaBOBasg KOHCTPYKIMA, KOTOpasg MHQPOPMUPYET O OTHOLICHMAX MeEXJY
IPOAYKTOM M OIpefie/IeHHbIMY IIPaBOM TpeOOBaHMAMM B  pe3y/bTare
OCYILECTB/IEHNS IIPOLlecca CPAaBHEHUSA CBOVICTB WU3JENMA C OIpele/IeHHbIM
3TAJIOHOM’. DJIeMeHTaMy, K KOTOPbIM CPaBHMBAIOTCS OIpefie/leHHble KPUTEPUN
BepuuKanUy SABISAIOTCI — OCHOBHBIE, OCOOEHHbIE M [pyrue TpeOOBaHUS,
VICTOYHUKOM KOTOPBIX ABJIAIOTCA TeXHMYecKue Hopmbl. CobOmmofeHne 3THUX
TpebOBaHMII [JOKHO BecTM K 9¢EeKTUBHON! 3aumre O0O6LeCTBEHHOTO
VHTepeca C Y4eTOM HOPMATVMBHO BBIJIC/IEHHBIX KPUTEPUEB STON 3alUTBI, JIA
rapaHTUpPOBaHNUA 6€30IIACHOCTY IIPORYKTOB.

B cucreme OLEHKM COOTBETCTBUSA IPMHUMAIOT Y4YacTHe: IIPOU3BOJMUTEN,
VX YIOJHOMOYEHBI IPeACTaBUTENN, MIMIOPTEPBI, OPTaHbl IO CepTUdUKaLuy,
OpTaHBbl 110 KOHTPOJIIO, TA6OpaTOpPNN.

II3enHuk Ycras 3a 2010 1., Ne 138, 1. 935 ¢ M3MeHEeHUAMI

II3enHuk Ycras 3a 2016 T.

K. Kiczka, Administracyjne akty kwalifikujgce w dzialalnosci gospodarczej, Wroctaw 2006, s. 67.
* L. Kieres, A. Borkowski, K. Kiczka, T. Kocowski, M. Guzinski, M. Szydlo, Instrumenty admini-
stracyjnoprawne w systemie oceny zdolnosci, [w:] Instrumenty i formy prawne dzialania admini-
stracji gospodarczej, (red.) B. Popowska, K. Kokocinska, Poznan 2009, s. 229-231.
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Lensamu cucTeMbl OLIEHKM COOTBETCTBUA ABIAIOTCA:

e yCTpaHEHME OIACHOCTeN [IAd O>KU3HUM U 3/I0POBbA  IIOIb30BaTeNeN
U HoTpebuTesneil, UX MMYIIECTBA, a TaKXKe ONACHOCTEN sl OKpY)Kalolljeil
Cpefibl, KOTOpbIe CO3[Jal0T U3MeNNs;

o yCTpaHeHMe TeXHMYeCKUX OapbepoB B TOproBie U  oOOyerdeHne
MEXIYHapOJHOTO TOBap0o0HOpOTa;

e CO3JjaHMe YCIAOBUI I HA[EXKHON OLIEHKM M3JEeNMii M IPOLECCOB UX
IPOM3BOJCTBA KOMIIETEHTHBIMY U HE3aBMCYMBIMY CyOBEKTaMU.

ITpemmeTamMy OLIEHKM COOTBETCTBM:A ABJIAIOTCA U3JENNA, KOTOPble BBOAATCS
K 000poT Ha BHYTpeHHeM pbIHKe. KaTeropms uspennsa oXBaTbIBaeT TONBKO
OBJDKUMBIE BelV, CYLIeCTBEHHBIM YC/IOBUMEM OCYILECTBIEHNSA ee SBJAeTC
HaMepeHNe BBeCTM WIM BBefileHUe B O00OpOT IPOAYKT Ha TeppUTOPUIO
EBpomeiickoro corosa, He MMeeT 3HA4YeHMA IPOMCXOXKIEHMe WU3JeNns.
IIpouenypa npoBefieHNsA OLIEHKM U3/e/NA Iepe]i BBefleHeM B 000pOT AB/IAeTCA
o6s3aHHOCTEl. MOMEHT BBeleHMA U3TeNNA B 000POT MM [/IA UCTIONb30BaHMA
uMeeT OCHOBHOE 3HayeHNe, KaK J/IA MpefNpyHMUMaTeNell, TaK U Jid OpraHOB
HaJ|30pa 3a PpIHKOM, IIOTOMY 4YTO C 3TOT'0 MOMEHTA OpTaHbl MMEIOT KOMIIETeHII IO
OCYIIeCTBIATh KOHTponbHble omnepanuy. CormacHo cratbe Ne 3a 3akoHa -
O CHCTeMe OLIeHKM COOTBETCTBMA U cTaTbe N 3 3aKOHa — O CUCTeMax OLeHKU
COOTBETCTBMA I HAJ30pa 3a PBIHKOM, IIpOLeAypa KOHTPO/IA OTHOCUTCA
K M3JeMAM, KOTOpble ObIIM y>Ke BBefleHbl B 000pOT mam ObUIM IIepefaHbl
IS MCHO/Ib30BaHMA Ha Tepputopum Espomeiickoro corosa. Ha aToit ocHoe
(GYHKIVMOHUPYET OTBETCTBEHHOCTD 3a M3Jie/e, COIIACHO cTatbe Ne 45 3akoHa
- O cucreme OleHKM COOTBETCTBUSA, OTBETCTBEHHOCTb MMeeT /NI[0, KOTOpoe
BBOZIMT U3JIeNViAA B 000POT MM NepefiaeT STY U3e/NA /I UCTIONb30BaHNUA.

CornmacHo MHeHMI0 EBpomeiickoil KOMMCCMM IpPOIECC BBEleHMs M3Jenis
B 060POT IPOMCXOAUT BO BpeMs, KOTzia Oy/eT IepBblil 00Nl JOCTYII K M3/e/TNI0
Ha Tepputopuyu Epunoro peiHka. CyllecTByeT MHEHME, YTO 3TOT IIPOIecC
IPOMCXOIMUT TOTA, KOIJA M3Jenue IOC/e €ro IPOM3BOACTBA IepefaeTcs
WIN TIpefjiaraeTcs I Iepefadyy C IIe/blo pacHpeiefleHNs WM IpUMeHeHMs
B EBpomeiickom corose. OxBaTbiBaeT (PMU3NYECKYI0 Iepefady WU3fennd WIN
nepefaya mpasa cobcTBeHHOCTH. [IoHATHE — «BBeleHNe B 000POT» OTHOCUTCS
K KOX/JOMY VHAVBU/yalbHOMY W3J[Ie/INI0, 3aTO He OTHOCUTCA K BUAY HAHHOTO
U3fleNns, HeCMOTPs faXke Ha TO, IPOM3BOIAMUTCA M 3TO M3JieNe CepUITHO UK
otzenbHo. «Ilepenaya i MCIIOIb30BAHMS» SBIIACTCSA UCIIO/Ib30BAHMEM M3/
nepBbli pa3 Ha Tepputopun Eppormerickoro cowsa. CoITTacHO AMpeKTUBaM,
IpoLeaypa OLEHK) COOTBETCTBUA IIPOMCXOAUT Iepef] BBefleHNeM B 000pOT M
nepes nepefayeil U3zl I/ UCIONb30BaHMA. DOMBIIMHCTBO U3eNuil mepen
nepepadell 1A UCIONb30BAHUA HAXOAUTCA B 000pOTe — MpOLefypa OLEHKM
COOTBETCTBMA JO/DKHA OffHAKO IIPOM3OIITH IIepef] BBEieHeM U3/ B 000POT.
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HexoTopble m3fenusi He HaXO#ATCS OJHAKO B 00OpOTe — OHY, Ha INpUMep,
IPOM3BOAATCSA IO 3aKasy IOTPeOUTeNss M [JOCTABIAITCA HEIOCPEeINCTBEHHO
MIpOM3BOANTEIEM. B HaHHOM ciydyae, IMPEKTUBBLI YTOUHSAIOT, YTO IIpoLefypa
OLIeHKV COOTBETCTBIS JO/DKHA OBITh IIpOBefieHa Iepef Iepefadeil N3mes Jiis
UCIIONb30BAHMS .

BBepienne B 060pOT U mepefaya /i MCIIONb30BAHNUSA B OTHOLIEHUY K HOBBIM
MPOAYKTaM AB/IAIOTCA MEPBBIMI OIlepalliAMM B IIpoliecce JOCTABKM MU3Jenus
Ha pBIHOK EBpormeiickoro cormsa. B Texcre 3akoHa — O cucreme OIeHKU
COOTBETCTBMsI OBUIM COEVIHEHBI HMOHATYUS «BBeleHUe B 000pOT» U «IIepefada
IJIS VICIIONIb30BaHMA». B cooTBeTCTBUM CO cTarbeil Ne 5, 1. 2 3aKOHa C/IefyeT
OTMETUTh, YTO CYIIECTBYeT OAMH TEPMUH — BBefleHVEe B OOOPOT, OTHOCUTCSA
K Tepefiauy IPOU3BOAUTEIEM, €r0 YIOTHOMOYEHHBIM IIpefCcTaBUTeeM WIN
MIMIIOPTEpPOM: ITOTb30BATEI0, IIOTPEONTETIO VIV ITPOJIABLY II€PBbIiT pa3 U3/eNusl.
Omnpepenenne oxBaTbIBaeT, KaK JOCTaBKy TOBapa IpoAaBLy (B TaKOM Cydae
usziene OyzieT BBefleHO B 000pOT), TaK U IIepefiady 0/Ib30BATEIO (TOI/ia U3/enue
MOXKET He HaXO[UTCA Ha PbIHKe, TOJbKO IIPOM3BOAUTENDb HENOCpeINCTBEHHO
OTIPABJISIET €ro I0/Ib30BATENI0, TAKUM 00pasoM 9To usfienue OyzeT mepesaHo
IUIS VICTIOIb3OBaHMsA ).

Wspenus, KoTopble JIeTaIbHO — IIOCTIe OCYILeCTB/IeHNUA IPOLefypbl OLEHKN
COOTBETCTBNS, OY/IyT HAXOAATCS Ha phIHKe JTI00011 cTpaHbl EBporerickoro cosa,
HOZ/IeXAT 3aKOHY CBOOOIHOTO IepefiBVDKEHNSI COIVIACHO NPYHIINMIIAM, KOTOpPbIe
ObIIM YHOMAHYTHI B cTaThsix Ne 28 u 30 [loroBopa o yupexxgenuu EBponeiickoro
coobmjectBa. OIleHKa COOTBETCTBUS OXBaThIBAET TAKXKe VMMIIOPTHPOBAHHBIE
u3fenuA U3 CTpaH, KOTopble He ABNAIOTCA YWieHaMu EBpocolosa — nepep TeM, Kak
9TV U3fesi OyLyT HaXOATCS Ha PhIHKE — 9TO KacaeTCsl HOBBIX 1 TTO/jep>KaHHBIX
uspenuit. [Toce Toro, Kak aTu nsgenus 6yjeT MOXKHO BBECTI B 00OPOT COIIACHO
TaMO>KeHHOMY IIpaBy, KOIJJa OHM IIOJydYaT cTaTyc ToBapoB CooblecTBa, 9TH
U3Jle/Vs MEIOT IPaBo Ha CBOOOZIHOE TlepeyBIoKeHe’.

[Tpouenypa OLIEHKM COOTBETCTBMS MOXKET OBITh OCYIIECTB/IEHA PasHBIM
o6pasom. [TpaBua, COrTacHO KOTOPBIM BBOASATCS B ITOTIbCKOE 3aKOHOATEIbCTBO
OTJie/IbHble IMPEKTUBBI HOBOTO ITOJIXOJ]A OIIpefie/IAI0T CBOICTBEHHbIE IOPAIKA
cnepoBauus. CormacHo cratbe Ne 7 3akoHa — O cucreme OIeHKM COOTBETCTBUS
B IIO/IBCKOJI CUCTeMe CYIIeCTBYyeT HeCKOIbKO PasHbIX MeTOZOB (MOJy/eil u Ux
BapUaHTOB), KOTOpPbIe 6a3UPYIOT Ha TPeX OCHOBHBIX NPOLefypax:

Przewodnik - wdrazanie dyrektyw opartych na koncepcji nowego i globalnego podej-
Scia - opurnHajbHas Bepcus, KoTopas ObUta paspaboTaHa EBpormeiickoil KoMmmccuein u
ony6mkosana B 2000 r. B JIrokceMbypre Bropo odurmanpubix ny6mmkanmit EBporeitckoro
CO103a, ONyO/IMKOBaHa B 9JIEKTPOHHOI BEpCUI TI0 afipecy: www.europa.eu.int/comm/enterpri-
se/newapproach/newapproach.htm

II3ennuk Ycras 3a 2010 1., Ne 138, 1. 935 ¢ M3MeHEeHUAMIL.
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e IPOLEAYPY OLIEHKN COOTBETCTBMUS OCYIIECTB/ISIET IIPOVU3BOAUTENb UM €TI0
YIIOTHOMOYEHHBIIT IIPefiCTaBIUTEIb;

o HOTUQUIMPOBAHHBI CyO'beKT — He3aBUCUMO OT OCTABIIMKA Vi [TO/TyJaTers,
OLIEHMBAET COOTBETCTBIIE U3/e/MNsI OCHOBHBIM TPeOOBAHISM;

o HOTM(UIMPOBAHHBI CYOBeKT 1O  cepTUPMKALMM  OCYIIECTB/IIET
cepTMUKALNIO - BBIJAET IPOU3BOAUTENIO JIN  YIOTHOMOYEHHOMY
IPEACTABUTENIO CepTUPIKAT COOTBETCTBIIL.

ITporenypel OLIEHKY COOTBETCTBIS MOTYT OTHOCSITCS W/IM K CAMOMY M3JITIIO,
VIM JjaXKe K IIPOLIecCy MPOeKTUPOBAHMSA U IPOAYKLNY, MOTYT 6a31pOBaTh Ha:

o BHYTPEHHeM KOHTpO/e IpOeKTa M MPORYKIWMM, KOTOPOTO BBIIOIHSET
IIPOM3BOVITED;

e JCCIEOBAHNMIO BMfIA C HOMOIIBI0 TpeTbero nuna (HOTUGUIMPOBAHHBIN
Cy0beKT) BMeCTe C OCYIIeCTBI€H/eM BHYTPEHHETO KOHTPOJIS HPORYKIN
IPOVM3BOJVITENIEM;

o NCCIENOBAHMIO BUAAQ UM IPOEKTa C IIOMOLIbIO TPETbEro JIMIa
(HOTMUIVPOBAaHHBIT CYOBEKT) BMeCTe C YTBEPXKAEHNEM W3JeINs WIN
CUCTEM TapaHTMM KadecTBa IPOAYKIMM JIM BMecTe C BepuduKariei
VI3[e/IVISL C TIOMOLIBIO TPEThErO JINIA;

o BepudUKaIVIM IPOEKTA ¥ IPOLYKTA C HOMOIIBIO TPETHETO JINIIA;

o YTBEPX[EHNUMU IIO/THOJ CHCTEMbI KOHTPOJISI KadecTBa C IIOMOIIbIO TPEThEero
nnia.

CoBeplreHye IPOLEAYPDI OLIEHK) COOTBETCTBVS U3NENNUA SABNACTCA 00s13aH-
HocTell nmpousBopuTend. [IpousBoauTeIb HeceT IOMHYI OTBETCTBEHHOCTDb 3a
CBOE M3Jenye, TaKuM o0pa3oM, OH 005A3aH KOHTPOIMMPOBATH (IIOCPECTBEHHO
VIV HETIOCPEACTBEHHO) LBl IPOLeCC M3TOTOBNICHUA M3JeNNs VM TapaHTU-
pOBaTh BBHINOJIHEHNE TpeOOBaHMIT ONIpeie/IeHHBIX IIpaBoM. [IpousBopguTens He
MO>KeT IlepelaTh CBOI0 OTBETCTBEHHOCTD 3a JiepeKTHOe MM OITacHOe M3JIesye Ha
cyOmoppsAYMKa VIV Ha HOTU(UIVIPOBAHHBI CyObeKT. Buj 06s13aHHOCTEI ITPO-
U3BOAVTENA B 00/IACTY OCYILECTB/ICH IIPOLIeAYPbI OLIEHKM COOTBETCTBIUSA U3Jle-
VS 3aBYCUT, IPEXJe BCEro, OT MO/, KOTOPBIN ObUI McIIONb30BaH. IIpoueny-
Pa OLIEHKM COOTBETCTBUSA CBOAUTCS K CIEYIONIVIM STallaM, KOTOPbIe BBIITOTHSET
IPOM3BOANTENb. Bo-IIepBBIX, TPON3BOAUTENb 00sI3aH IPOBEPUTD, TOMISKUT I
ero MPOAYKT PeryIupoBKaM MMHUMYM OJHOI U3 AMPEKTUB HOBOTO IOAXOAA,
KpOMe TOTO, IPOBEPUTb OCHOBHBIE TPeOOBAHII, HAXOAAIECS B 9TON AUPEKTHU-
Be. Bo-BTOpBIX, HO/DKEH C/le/laTh aHa/IN3 PUCKA, KOTOPBIN MOXKET BBI3BATb U3Jle-
Ve, KpOMe TOTO, OH JJO/DKEH IPUTOTOBUTD CIMCOK OCHOBHBIX TPeOOBaHMIL s
IQHHOTO V3Ie/Ns, KOTOPbIe OTHOCATCS K OIpe/ie/IeHHBIM PUCKaM, a IIOTOM O3Ha-
KOMUTBCA C eBPOIEIICKMMY IAaPMOHM3VPOBAHHBIMY HOPMaMI, OTHOCAIIVMUCS
K IaHHOMY M3/e/mnio. TpeTbyM IIaroM sBJISAETCS COCTAB/IEHME IIPOVN3BOANTEIEM
TeXHUYECKOI JOKYMEeHTAIVY, BK/TIOYAIOIYI0 B ce0e 3/IeMeHThI, KOTOpble Tpely-
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eT JUPeKTNBa. YIIOMAHYTYIO JOKYMEHTAIMIO CJIeflyeT COXPAHATDb B OONIBIINHCT-
Be ciyyaeB uepes 10 neT. IlocmeqHyuM aTanoM sABAAETCA OCYLeCTBJIEHME OIlpe-
Ie/IeHHON IIpoLelyphbl OLIEHKM COOTBETCTBMA M/ JAHHOTO M3MeNNsA, a TaKXkKe
HOJIMCaHNe IIPOM3BOAIUTEIEM JieK/Iapaliuy COOTBeTCTBUA ¢ MapKuposkoii CE.
PesynbraToM aTUX BEVICTBUI ABJAETCS HAHECEHME Ha PO yKT MapKuposky CE’.

CrefiyeT cOCpeOTOYNTDb BHUMaHMe Ha (aKT, YTO B 3aBYCUMOCTY OT IPOAYKTA,
CYIIECTBYIOT pasHble IPOLEeNypbl OLEHKM COOTBeTCTBMA. MoxeT paxe
CITYYUTbCA, 4TO K JAHHOMY M3JIE/INI0 MOXKET OTHOCUTCS HECKOJIbKO IMPEKTUB
¥ TOTJJa HeOOXOAMMO IPUMEHNUTD HECKOIBKO MM BCE YIIOMAHYThIE IIPOLIeyPhI®.

Ta6. Ne 1. Mopynu OLjeHKI COOTBETCTBUSA U3Temuit’

Haspanne
IMopsnok TIPOLEYPbI OL[EHKU COOTBETCTBUS
MOy
BryTpennunii KOHTpOIb IPOAYKIIN
OxBaTbIBaeT BHYTPEHHNIT KOHTPO/Ib MPOEKTA 1 MPOAYKIMU. DTOT MOAY/Ib He TpebyeT y4a-
Mopyns A |[ctusa HOTHOUIMPOBAHHOTO CyObekTa. IIpOM3BOAMTENb CaMOCTOATENBHO OCYLIECTBIACT
OLIEHKY COOTBETCTBIA M3JIe/VA ONpeJie/leHHON AMpeKTIBe. BpijaeT AeKmapanmio COOTBETCT-
B M HaHOCUT MapKupoBKy CE Ha Ka)KJ[bIl 9K3eMIUISIP MPOAYKTa.
KonTpons Buaa
OxBaTbIBaeT Tan MIPOEKTUPOBAHUA. TTocne MOZynA b JIOTDKEeH cnemo-
Mopyns b |Bath MOJy/Ib TIpefyCMaTpUBAOLINIA OCYIIEeCTB/IEHNE OIIeHKU Ha 3Ta-
e TIPOM3BO/ICTBA. HOTM(bI/ILU/IpOBaHHbUZ cy61)eI<T TpUHUMaET y4yactue
B IIPOLIE[IyPe OLIEHKN U BBIIAET CBUIETEIbCTBO UCCIeoBanms Bujia EBpomeiickoro comsa.
CooTBeTcTBUE BULY
Monyns B OxBaTbIBaeT 3Tall NPOAYKLUN U CTIEyeT 3a MOAyneM b. ?TOT MOJIy/Tb IPUMEHSAETCSA C LENbI0
TapaHTUMPOBaHMA COOTBETCTBIUA U3JENNA BULY, KOTOPbI MMEET CBUMIETENBCTBO MCCIE0Ba-
H1s Bujga EBponeiickoro, BeIIAETCS COTIAaCHO MOAY/IO b.
TapanTupoBaHue KayecTBa IPOAYKIIN
OxBaThIBaeT 9Tall TNPOAYKIMM U ClIefyeT 3a MopyreM b. Ortor Mopyms 6a-
Mogyns T 3MpyeT Ha HOpPMax TapaHTMM KadectBa EN  ISO 9002 111 TpefycMaTpu-
BaeT y4yactue HOTU(UIMPOBAHHOTO cybbexTa, KOTOPBIN YTBEpKIaeT
M KOHTPONMUPYET CUCTEMY KadeCTBa, KACAIOIIYIOCA NMPOAYKIMM, OKOHYATETbHOTO M3MIENNA
VI TeCTOB, KOTOPOTO BBOAUT IPOV3BOAUTED.
TapanTupoBaHMe KayecTBa U3/ eINA
OxBaTbIBaeT 9Tall TNPOAYKIMM U ClIefyeT 3a MopyreM b. Ortor wmopyms 6a-
Mogyns [ 3WpyeT Ha HOpMax rapaHTMm KadectBa EN ISO 9003 wu vaeJIYCManI/IBa-
er MHTEPBEHIVIO HOTU(UIMPOBAHHOTO cybbexra, KOTOPBIit YTBEpKAeT
1 KOHTPONIUPYET CUCTEMY Ka4eCTBa, KaCAIOIYI0CsA OKOHYATENbHOIO U3/IeNNA U TeCTOB, KOTO-
POro BBOANT IPOU3BOIUTEND.
Bepudmxanus nspgenst
Mogyns E Crnenyer 3a moaynem b. HoruduunposanHsiit cy6bekT HpOB“epHET COOTBETCTBME C BUIOM
OIIpeJie/IEeHHbIM B CBUJIETE/ILCTBE MCCIENOBaHNA Bujja EBPOIEiCKOro co03a, BbIJAHHBIM CO-
[JIACHO C MOJy/ieM B, 1 BbijiaeT cepTudUKaT COOTBETCTBHUS.
OrpenbHas Bepudukanyst
Mopyns K |OxBaTbIBaeT 3Tall IPOEKTVPOBAHVA ¥ MPORYKIMY. KaXKIblil OT/ebHBIN TPOAYKT IIOMTEXNUT

MCC/IEIOBAHNIO HOTU(MUIMPOBAHHOTO CYOhEKTA, KOTOPbIiT BbIJAET CePTUMUKAT COOTBETCTBUA.

II3enHuk Ycras 3a 2016 T.
K. Kiczka, Administracyjne akty kwalifikujgce w dzialalnosci gospodarczej, Wroctaw 2006, s. 67.
L. Kieres, A. Borkowski, K. Kiczka, T. Kocowski, M. Guzinski, M. Szydlo, Instrumenty

administracyjnoprawne w systemie oceny zdolnosci, [w:] Instrumenty i formy prawne dzialania
administracji gospodarczej, (red.) B. Popowska, K. Kokocinska, Poznan 2009, s. 229-231.
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IlonHas rapaHTHA COOTBETCTBHA

OXBaTbIBAET STAI NIPOEKTUPOBAHYA U IPORYKIMM. DTOT MORyb 6asupyet Ha HopMe EN ISO
9001, mpegycMaTpyBaeT BMENIATETIbCTBO HOTU(MUIMPOBAHHOTO CyObeKTa, KOTOPBI yTBEp-
JK/IaeT U KOHTPONMPYET CUCTEMY KaueCTBa, CO3/JAHHYIO TPOM3BOAUTENEM. DTa CUCTEMA Kade-
cTBa (YHKIMOHMPYET Ha STAaraxX MPOEKTUPOBAHMA, IIPOXYKIINM, OKOHYATETbHOTO KOHTPOJLA
Y ICCTIEIOBAHMI U3JIEMVA.

Monmyns 3

MopynbHble TpOLEAypbl OLIEHKM COOTBETCTBMA W3JEMUI TEeXHUYECKUM
AVPEKTVBAM CB3aHBI C K1accuduKalyeil IpofyKToB 110 Yrpo3e 6€30I1acHOCTU U
BO3MO>KHOMY BO3HMKHOBEHUIO yllep6a. B paMkax JaHHOI IPYIIIBI IPOAYKTOB,
KOTOpPbI€ OTHOCATCA K PErylIMpOBKaM JUPEKTUB MOXXHO BBIJEINUTbH HECKOIBKO
K/IaCCOB yBEIMYMBAIOIIETOCS PUCKa BOSHUKHOBeHMs yuiep6a. ITponssoanrens
UMeeT IIpaBO BBIOPAaTb MOAY/b, C LeJIbI0 IPUMEHEHMs €ro COINIACHO BUAY
U3JIe/NA M CTEIIeHU yIpo3bl 6e30MacHOCTH. B cyyae BBICOKOTO YPOBHA pUCKa
— NO/DKEH 00/MajaTh CUCTEMON TapaHTUPOBAHMUsI KayecTBa IOATBEPXKIEHHOI
HOTU(UUNPOBAHHBIM CyObeKTOM. TONMBKO MOAY/Ib A CYMTaeT BO3MOXKHOI
OLIeHKY Ipou3BOAuTeNsA 0e3 y4acTus HOTMQUIMPOBAHHBIX CyOBEKTOB, 3aTO
B Cly4yae IPUMEHEHUA CHAeSyIOLMX MOAYNEl MMEEM [e0 C MHTEPBEHLMEN
HOTU(UIVPOBAHHBIX CyOBEKTOB, KOTOpBIE OCYLIECTB/AIOT  IPOLEAYPY
OLIEHKM COOTBETCTBUSA ¥ BBIAIOT cepTu¢uKarsl coorBeTcTBuUA'. ITo moBomy
HOMMHUPYIOIEl POV HOTU(PNUIMPOBAHHBIX CYOBEKTOB B peann3alny OLeHKN
COOTBETCTBNSA M3MEPUTETbHBIX MHCTPYMEHTOB, HEOOXO/IMMBIM SIBJISIETCS QHA/IN3
aKKpeMTAMK, aBTOPU3ALMU U HOTUDUKAL[UY, TIPEXKIe BCEro, YTO 3Ta CUCTeMa
B cOBpeMeHHOI1 popMe PpyHKIMoHMpyeT B [Tonbime b ¢ 2016 1.

CoracHo [iefICTBYIOIMM IIPAaBUIAM CTATYC HOTU(GUIVPOBAHHBIX CyOBEKTOB
MOTYT MMeTb, KaK 4YacTHbIe, TaK ¥ OOILIeCTBEHHble CYOBEKTH. ITO MOXKET
OBITb TONBKO CyOBEKT, KOTOPBII B pe3yabTaTe IPOBENEHHBIX IIPOLEAYP
aKKpeIMTAIVY, aBTOpM3aUMM M HOTU(MKALMU ObUI BKIIOYEH B CUCTEMY
OIIEHKM COOTBeTCTBUA. 3akoH — O cucreMax OLIEHKM COOTBETCTBMSA U Ha/30pa
3a PBIHKOM IIpeyCMaTpyBaeT BO3MOXXHOCTb BKJIIOUEHNA CYO'bEKTOB B IIPOL[ECC
OLIeHKV COOTBETCTBISA, KOTOPBIiT Oy/leT COCTOATD U3 TPeX ITAIOB. DTOT IPOLeCcC
ABJIAETCA JUINTEIbHBIM U CJIOKHBIM, HEOGHOKPATHO IIPOMIO/DKAETCs HECKOIbKO
Mecsles. IIpomenypsl akkpeaMTanuy, aBTOpM3aLUyM ¥ HOTU(UKAUYM Ha
OCHOBE CHUCTEMBI OLEHKM COOTBETCTBUS B IOJIBCKOM IPABOMOPSAKE ObUIK
CyllecTBeHHO pedopmupoBanbl B 2016 I. Ha OCHOBAaHMM IIOCTAHOBJICHWI
3akoHa — O cucTeMax OLEHKM COOTBETCTBMA M Haf30pa 3a peIHKOM. JI7id Toro,
4TOOBI OTBeYaThb TpPeOOBaHMAM 3aKOHOJATeIbCTBAa EBpomeiickoro corsa'!
ObUIM BBelleHBI TpeOOBaHMSA, OTHOCALIMECS K CyObeKTaM, KOTOpbIe XOTeJN
HOTYy4YUTDb aBTOpM3anMio. Tpe6oBaHNMA KacaloTCA OPraHU3aLMIOHHON CTPYKTYPHI,
06ecprCTPacTHOCTM U HE3aBUCUMOCTH, TEXHUYECKUX U TePCOHATbHBIX

10

A. Ciedlinski, K. Zymonik, Wspdlnotowe prawo gospodarcze, t. II, (red.) A. Cieslinsk, Warszawa
2007, s. 293-294.
Niebieski przewodnik....
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KOMIIeTEHIINII, TapAaHTUM KOH(UAEHIMATBHOCTY U y4acTUA B OIEPAlVIAX IO
HOpMaJIM3alny, a TakKe CyOBEKTOB, KOTOPble KOOPAMHUPYIOT [eATeTbHOCTD
HOTUQULIMPOBAHHBIX CYObeKTOB. BbIl BBefieH psifi TpeboBaHuMil B 001acTH
OCYILECTB/IEHNS JIeATEIbBHOCTY CyOBEKTOB, KOTOpPbIE IIOTYYMIV aBTOPMU3ALIUIO
Y HOTU(UKALVIO TTOIb30BaHMA YCIyraMy CyOIOAPATIMKOB, MHGOPMALMOHHBIX
obsa3aHHOCTEI .

B nepBoM aTale KOMIETEHIVIO CyObeKTa MIOATBEP>KAAET aKKPEAUTALVA, 3TO
0603Ha4yaeT ofoOpeHVe aKKpeJUTALVIOHHbIM OPIaHOM KOMIIETEHIMIO K pea-
M3anuy ompefeneHHbIxX onepannii. He Bo Bcex crpanax EBpomeiickoro corwsa
npaBo TpebyeT, YTOOBI HOTUGUIVPOBAHHBIN CYOBEKT CHavaIa IOMTyII aKKpe-
puTanuio, B [lonbiue ABIAeTCA OHA 005A3aHHOCTEI — 9TO MEPBbIIL TAIl BBEACHNA
CyObeKTOB B OLIeHKY cooTBeTcTBMsA. CormacHo cratbe Ne 22 3akoHa — O cucte-
Max OIIeHK! COOTBETCTBMA M HaI30pa 3a PHIHKOM aKKpeuTauuio yaenset [Tons-
CKUIT IeHTp akkpenurtanyy (B manbHermeMm I[IIIA) mo 3asBneHuio cyobexTa.
OTOT LIEHTP OLIEHMBAET COOTBETCTBME, IIOC/IE OLIEHKY U TOC/Ie OATBePXK/IeH N,
4TO JAaHHBI CyO'beKT OTBedaeT TPeOOBAHNUAM OIpefe/IeHHBIM B TapMOHU3UPO-
BaHHOJ HOpMe, a TaKkXe B cTaTbsx Ne 13 u 14, . 3 Permamenta EC 765/2008".
JJokyMeHTOM, KOTOPBIil OATBEPK/aeT IPefoCTaBIeHNe aKKpeaUTaIY ABIAeT-
csA CepTUPMKAT aKKpeAUTALVN. BTopbIM 9TaroM BBefieHNs CyOBEKTOB B OLIEHKY
COOTBETCTBMUA AB/IAETCA aBTOpU3aluA. ABTOPM3ALMIO YesAeT IyTeM aJMUHNU-
CTPaTMBHOTO pelleHNs MMHUCTP V/IM HadajJbHMK LIEHTPA/JbHOTO YUPEXJeHN,
C y4eTOM IIpeliMeTa OLIeHK) COOTBETCTBMA — Yallle BCEro, 3TO MUHUCTP 3KOHO-
MUK WX MHOPACTPYKTYpbl. ABTOpM3anys o603HayaeT BBefeHUe CyObeKTa
B rporjecc Hotudukanumu. TpeTbeM aTanioM KBamndukanum cyobekra K mporjec-
CYy OILIEHKV COOTBETCTBUSA — 9TO HOTU(UKAIVA, KOTOpas ABIACTCA 3asBIeHNEM
Esponeiickoit komuccuu n TocymapcrBaMm-unenam EBporeiickoro cowsa aBTo-
PM30BaHHOTO CyO'beKTa K OCYIIeCTB/ICHNIO OIlepaliiil ONpeie/IeHHBIX B paMKax
OLIeHKM COOTBeTCTBIA. COOTBETCTBYIOIMM OPTaHOM JJISl OCYIIeCTBIEHNA HOTH-
¢ukanym B EBporerickoil KOMUCCUU SIB/ISIETCS COOTBETCTBYIOLINMIT MVHMCTP.
3afjauy opraHa IO HOTU(UKAIVUM ObUIM IepefaHbl MMHUCTPY SKOHOMMKI,
IIOTOMY YTO Y HEero Befyllas poib B CHCTeMe aBTopu3anyu. TonbKo BCIefCcTBIe
HOJTy49eHNsA HOTUPUKALVMN, ¥ CYO'beKTa MOAB/IAETCA MOJTHOMOYNE OCYIIECTBUTD
IpOIIelypy OLIeHKV COOTBETCTBUSA COITIACHO MPOLiefypaM OLIeHKM COOTBETCTBHSA
OIlpefieNIeHHBIM B TApPMOHU3MPOBAaHHOM 3aKOHOZATeNbCcTBe EBporeiickoro comwo-
3a WIN B TIpaBUIaX, KOTOpPble BBOAAT TapMOHM3MPOBAHHOE 3aKOHO/IATeTbCTBO
EBpomneiickoro corwsa.

2 OcHoBanune IIPOEKTA 3aKOHA O CUCTEMAX OLIEHKM COOTBETCTBYA U HAL30Ppa 32 PHIHKOM.

Permament EBpomeiickoro mapmamenta m Cosera Ne 765/2008 or 9 wmroma 2008 T
YCTaHaBIMBAIOLMIT TpeOOBAHNMA K aKKpeIMTALMM ¥ HaA30py 3a PBIHKOM B OTHOIICHWUM
peanusanuyu npopyKuym u orMensAomuit Permament E9C Ne 339/93 (TekcT, KOTOpBIiT MMeeT
sHauenne g E93), Becruuk 3akonos EC L 218/30.
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VIHTepecHBIM ABIEHEM C HAYYHOI TOYKY 3peHMsA ABJIACTCA OpTaH 110 aBTOPU-
3aIUJ1, KOTOPBI ITPefiCTaBIIAET COOO0II HETIOCPEICTBEHHBII STAll MEXKY aKKpef -
Tauueil 1 HoTuQUKaIel, 3aTO ABIACTCA BIIOTHE HE3HAYNTEIbHBIM C TOYKMY 3pe-
HUA Tporenyp EBpormerickoit KoMyccnm, KOTOpble OTHOCATCS K HOTUUKALINH,
3aTO MIMEET CYIeCTBEHHOe 3HaYeHe I CyObeKTOB, KOTOPbIe XOTAT HOMY4NTbD
HOTM(UKALNIO. ABTOPYU3ALNA AB/IACTCA aMVHUCTPATYBHBIM pellleHNeM JaHHO-
ro MuHMCTpa. Takum 06pasoM, CyOBEKTBI OMYYUIN CyAeOHO-aIMUHUCTPATUB-
HYIO 3aIIUTY B CIydae OTKasa. [IofpITO>KMBAs, aBTOpU3aIA B KadyeCTBe afiMI-
HMCTPATUBHOTO PeLIeHMs VIMeeT IeK/IapaTOPHBIl XapaKTep, 3aTO MOTHOMOYMA
sl YHKIMOHMPOBAHMS B KauecTBe HOTU(MUIMPOBAHHOTO CYO'beKTa IoTydaeT
CyOBEKT, KOTOPBI/l OL|eHNMBAeT COOTBETCTBUE B Pe3y/IbTaTe IOIOKUTETbHOTO
OCYILeCTB/IEHV IpoLeAypbl 1o HoTuMKanuyu. CyObeKT MOXKeT BEeCTH JieATeNb-
HOCTb HOTU(MIMPOBAHHOTO CyObeKTa TONBKO, ecm EBpomeiickas Komuccus
Y TOCYAapCTBa-YIeHBI He 3aMeTI/IN BO3PAKEHNUIT B TeYeHMe ABYX Hefleb [oC/Ie
HOTM(UKALINY, 3aTO B TeUeHNe IBYX MeCALEeB I0C/Ie HOTUDUKALUY — B C/Tydae
CyOBEKTOB, KOTOpBIe He MMEIOT akKpeguranyu. B cirydae, ecmy O6pumm 3amede-
HBI KaKle-TO BO3PaXKEHM, TOTIa CYO'beKT, KOTOPbIil OLleHMBaeT COOTBETCTBUE
MO>XKeT BeCT! AeATEeNbHOCTb HOTU(PUIMPOBAHHOTO CyObeKTa I10C/Ie TOKa3aH!sA
€ro B CIICKe HOTUMLMPOBAHHBIX CYO'beKTOB, KOTOPBIN BbiiaeT Komuccns.

N3noxeHnue

CraTs ABiAeTCA MOZENb CUCTEMbI OLIeHKU COOTBETCTBHMA IPOU3BOAICTBO C Tpe-
6oBanysaMM o6sa3piBatonnii B ITonbine Ha pone perymposannsa EC kak nHcTpy-
MEHT IapaHTUPYIOLI 9KOHOMIYECKYI0 0€30IIaCHOCTD BacC U IPak/aH.

CucreMy OLI€HKM COOTBETCTBUA CO3JAIOT IIPAaBUIA, KOTOPBIE OINpPeNenAloT
OCHOBHBIE U JIeTa/IbHble TPeOOBaHNsA, KacaIOLIMecs U3IEINIL, a TaKKe IpaBuIa
Yl HOPMBI, KOTOPbIe OTHOCATCS K AEVICTBYUAM CYyO'beKTOB IIPYHMMAIOINX yIacTye
B IIpOLiecce OLIEHKM COOTBETCTBYA. DTOT IPoliece AB/AeTCs GOPMOIL 00bACHEHNA
TeXHIYeCKoli rapMoHu3auym. K aToit cucteMe 0THOCATCA cefyIolIyie 37IeMeHThI:
KOHTPOJIb BBIIIOJTHEHsI OCHOBHBIX I IPYTMX TpeOOoBaHuIi, Ipolieypa B 06/1acTu
U3JIeTINiT, KOTOpble ObUIY BBEJeHBI B 000pOT 1My OBbUIM HepeflaHbl B 9KCIUTyaTa-
IIVII0, 3aTO He COOTBETCTBOBA/IVI OCHOBHBIM VIV IPYTYM TPeOOBaHVIAM.

Ero 1enp - 3aBepuTb BBIBOXKIEHVS Ha PBIHOK 0€30IaCHBIX NPOAYKTOB YTO-
ObI 3aBepUTD 3[[paBOOXPAHEHIE 1 )XV3Hb ITOTPeOUTeNelt, 3alUTY eCTeCTBEHHO
Cpenbl ¥ BOKHBIX JIe/l TOCyapCTBa.
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Everyone who lives in a civilized society is entitled to have rights (respecti-
vely, responsibility to respect the rights of others) in order to exist in a normal
and dignified manner. These rights have crystallized for centuries and found their
expression in the Universal Declaration of Human Rights adopted by the Uni-
ted Nations General Assembly'. Each of these rights corresponds to an important
human need.

1. One of the human needs of particular importance is ensuring life, liberty and
personal security”. In this sense, Art. 3 of the Universal Declaration of Human
Rights states that ,everyone has the right to life, liberty and personal security.”
Such rights are also regulated by the Convention for the Protection of Human
Rights and Fundamental Freedoms, applicable to the member states of the EU
(Art. 5 - Right to liberty and security)®. Similarly, these rights are also defined
in the EU Charter of the Fundamental Rights*. The Constitution of the Republic
of Bulgaria states that ,,Everyone has the right to liberty and inviolability” (Art. 30,
para. 1).

Thus defined human rights concerned need effective legal and other guarantees
for their observation. The main guarantor is the state and its bodies, which with
their activities must ensure full safety of every citizen in its territory. On the other
hand, the guarantees consist in making every effort to quickly find, capture and
organize prosecution against all individuals or groups who have violated these
fundamental rights’.

Ensuring the person’s right to security is part of the wider security and risk
issue®. According to P. Hristov, ,The need for human security . belongs to the basic
motivational mechanisms of human existence®.

In view of the issue under consideration, we will go into one of the aspects
of the right to security - the right to personal safety. This right is usually linked
to the state’s protection from criminal offenses and other similar acts against the

The Universal Declaration of Human Rights was adopted by the United Nations General Assem-

bly on December 10, 1948.

In scientific literature A. Maslow's view of the hierarchy of human values is known as the so-

-called "Maslow's Pyramid" (1954). After satisfying physiological needs as a human necessity,

A. Maslow put the need for security for the individual (shelter, safety, security).

The Convention was adopted in Rome, Italy, on 4 November 1950; in our country it is promul-

gated in State Gazette, No. 80 of 02.10.1992.

*  The EU Charter of Fundamental Rights — 2012 / C 326/02, was adopted in 2000, for the Republic

of Bulgaria is mandatory since 2009.

In this sense, the text of Art. 13 of the Convention for the Protection of Human Rights and Fun-

damental Freedoms - Right to an effective legal remedy: “Everyone whose rights and freedoms

are violated has the right to an effective remedy before the relevant national authorities ..”

¢ P. Hristov. Risk Metathesis. "Albatros", S., 2010; D. Yonchev. Seeking Security (Security in the
Concept of Presence). East-West, S., 2014; D. Yonchev. Levels of security. NBU, S., 2008; K. Ka-
nev. The right to personal freedom and security. "Sibi", 2016.

7 P. Hristov. Risk Metathesis, p. 172.
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person. The right to safety is seen as a state of protection of vital interests, inclu-
ding the right to pinviolability.

2. Like all other citizens, the right to personal safety is also exercised by persons
acting in pre-litigation bodies (prosecutors and investigative bodies - investiga-
tors, investigating police officers, investigating customs inspectors). Undoubtedly,
due to the important function that these bodies perform — namely the function
of investigation in the criminal process — there is an increase in the possibilities
of committing unlawful attacks against their personal safety. The increasing vic-
timity of prosecutors and investigators is reported globally?®.

In fact, these illegal attacks are aimed at creating preconditions those bodies
not to be able to carry out their assigned function or their motivation to commit
unlawful actions (or inactions) — attacks against their professional safety.

3. Undoubtedly pre-litigation proceedings bodies should be provided with per-
sonal and professional security to perform normally and legally their duties. How
does the state guarantee their security? Our study has shown that measures are
being taken in several ways.

3.1. Criminal legal protection of pre-litigation proceedings bodies.

In the Penal Code of the Republic of Bulgaria in the Special section there are
rules that create enhanced protection of pre-litigation proceedings bodies in cri-
minal offenses against them aimed at non-performance of their assigned func-
tions. In this respect, the following texts’ may be cited: murder of a prosecutor,
investigator, investigative policeman upon or in connection with the performance
of his/her duties or functions — Art. 116, para. 2; causing bodily harm to a prose-
cutor, investigator, investigative policeman upon or in connection with the exe-
cution of his duties or functions - Art. 131, para. 2; the use of force or threats
against a body in order to compel them to commit or omit anything in office or in
connection with his function — Art. 269, para. 1; unlawful obstruction of a body to
perform their obligations — Art. 270, para. 1; soliciting an official from the investi-
gating bodies or from the prosecution or judicial bodies to breach an official duty
in connection with the administration of justice — Art. 289; offering, promising or
giving a gift or any benefit to an official in order to perform or not to perform an
official duty — Art. 304, para. 1; mediation for committing such an act — Art. 305a.

3.2. Establishment of specialized units to ensure the security of pre-litigation
proceeedings bodies.

In the Judicial System Act — Art. 391, para. 3, item 3, the General Directorate
of Security at the Ministry of Justice is assigned to organize and provide security

8 B. Stankov. Criminology. Theoretical foundations. V., 2008, p. 266-267.
®  See in detail: A. Girginov. Criminal law of the Republic of Bulgaria - a special part. "Sophie-R,
S., 2005, p. 369-375; 402-403; 415-421.
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for prosecutors and investigators under the terms and conditions laid down in an
ordinance™.

4. We make a statement that forensic science should also contribute to ensuring
the security of pre-litigation proceedings bodies. In support of this, the following
reasons can be highlighted.

Plotting or taking of unlawful actions against pre-litigation bodies in a large
number of cases is aimed at preventing pre-litigation proceedings in the presence
of a legitimate reason and sufficient data, frustrating criminal proceedings already
initiated, not taking certain procedural steps Or actions to investigate or commit
them in an unlawful manner, re-qualification of criminal liability to a lighter for-
mation, separation of criminal proceedings, etc. Such an impact must not cause
a change in the general plan of the investigation in the manner in which these
actions are carried out. Making recommendations in this direction is one of the
tasks of forensic tactics as a section of forensic science. On the other hand, spe-
cial investigative actions, procedural actions, operative and search measures and
organizational actions directed directly at neutralizing the security threat to the
pre-trial authorities should be planned.

In recent years, the fundamentals of private forensic theory have been extensively
developed to overcome counter-crime investigations''. It is precisely in the frame-
work of this private forensic theory that the issues of ensuring the protection of pre-
-litigation bodies in the performance of their functions should be developed.

5. The counteraction to the investigation can be defined as intentional activity
of interested persons (including accused persons) in order to influence the course
of pre-trial proceedings and ultimately to prevent the objective truth from being
established. This creates obstacles to the lawful performance of the functions assi-
gned to the pre-trial authorities and the execution of their powers.

R. Belkin classifies the counteraction of the investigation in two types: internal
and external. Internal counteraction involves covering up the traces of a crime
committed, its participants and its consequences. External counteraction is an
activity aimed at preventing pre-trial proceedings by various individuals. It is cle-
ar that threatening the security of the pre-trial bodies is an element of the structu-
re of the external counteraction.

1" Ordinance No. 1 (21.04.2011) of the Minister of Justice on the Terms and Procedure for Orga-
nization and Implementation of Security of Judges, Prosecutors and Investigators.

One of the first forensic scientists to develop the foundations of the theory are: V. Karagodin.
Overcoming counteraction to preliminary investigation. Sverdlovsk, 1992; R. Belkin. Counte-
raction to the investigation and ways to overcome it by forensic and operational-search means
and methods. / / Forensic support of the criminal police and the bodies of preliminary inve-
stigation. M., 1997; The same author - Criminalistics, M. ,,Norma’, 2001, Ch. 43; Tryapva and
whitewash, and working and working on the interdisciplinary "Theory of safety for punishment
processes” - see: A. Galuzin. On the fundamentals of the theory of the security of the criminal
process // Black holes in Russian legislation. 2004, No. 1, p. 278.



Valentin Nedev, Ensuring security of pre-litigation proceedings bodies — forensic aspects
Globalization, the State and the Individual, No 2(14)/2017

| 161

5.1. External counteraction can be manifested in a variety of forms. Here we
will try to present an exemplary classification of the basic forms:
« assault on life, bodily harm, kidnapping members of pre-trial bodies
o addressing direct threats to life and health of pre-trial authorities as well as to
their relatives;
o direct threats for destruction or damage of property, motor vehicles and other
property belonging to pre-trial authorities or their relatives;
o threats related to office and career growth opportunities for pre-trial autho-
rities;
o threats to disclose compromising data on the pre-trial authority.
As a particular form of influence can be mentioned the offering of a bribe in
a different form to the body of pre-trial proceedings.

5.2. These various unlawful forms of influence may be applied by different
persons interested in the outcome of the relevant criminal proceedings. In this
respect, several groups of people can be distinguished: accused in cases that are in
the pre-trial proceedings; indirectly through other actors in the criminal proce-
edings — witnesses, experts, defenders, etc; persons familiar with the body of the
pre-trial proceedings, incl. former colleagues; indirectly through senior heads
of pre-trial bodies.

In the latter case, the forms of impact may have a procedural, administrati-
ve, organizational or everyday life nature. They can be expressed as follows: giv-
ing instructions related to the investigation case, the execution of which requires
a large amount of time or are practically unenforceable; unjustified seizing of the
case and handing it over to another investigative body; unjustified denial to the
investigating authority’s requests related to the criminal proceedings (eg. refusal
to request the court to take “Detention in custody” for the accused person; refusal
to extend the investigation period, etc.); secondment of the investigating authori-
ty for a long time without justification; transferring the investigating authority to
work elsewhere; unjustified indictment of the investigating authority in violation
of the law in the course of the investigation; providing counseling to the persons
opposing the investigation; no measures are taken to protect the investigative
body when there are indications of planning or exerting pressure on it; different
forms of psychological pressure, including problems in everyday life etc.

The bodies of pre-trial proceedings can be influenced directly by certain per-
sons, through anonymous messages or through the mass media.

6. Regardless of how the impact is taking place, it is necessary to apply a certain
algorithm of various actions to neutralize this impact, which creates an adverse
investigative situation/conditions at the relevant stage of the investigation. Foren-
sic science has developed recommendations to overcome the adverse investigati-
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ve situations, some of which are related to the development of forensic (tactical)
operations (combinations). Their use can be justified by the following arguments:

« forensic operations are a complex/system of various actions: investigative
actions, operative-search actions, organizational measures, and the nature
of the unfavorable investigation situation requires the application of such
a system of actions and measures in a certain sequence;

« the neutralization of unlawful impacts on the pre-trial authorities requires
that an interaction with the investigative bodies and other authorities be orga-
nized in the course of the investigation - the structure of the forensic opera-
tion is included as an element of the realization of such interaction.

The working name of this type of forensic operation may be: “Neutralizing the
unlawful impact on the bodies of pre-trial proceedings™'?.

6.1. Tasks of the forensic operation ,,Neutralization of anticorruption impact
on the bodies of pre-trial proceedings™:

 preventing preparatory actions for unlawful impact on pre-trial authorities
(when information on the preparation of such actions is provided);

« suspension of actions threatening the security of the pre-trial authorities
(when such actions have already begun);

o collecting evidence of wrongdoing and bringing the culprits to criminal liabi-
lity (when crimes have been committed, as a result of these actions).

6.2. Planning of the forensic operation “Neutralizing the unlawful impact on
the bodies of pre-trial proceedings”.

6.2.1. Planning should start with an assessment of received data on a prepared
or already carried out unlawful impact on pre-trial authorities. If data about the
unlawful impact were immediately received by the pre-trial authority, he should
immediately notify his immediate supervisor and not attempt to counteract inde-
pendently.

When dealing with this problem, forensic science should use the elaborations
of the science of risk. First of all, it is necessary to reveal the risk, which means
“determining probable hazards in the process of implementing a specific solution®.

6.2.2. Planning investigative actions
« interrogation of the accused person

And then assessing the level of the threat to pre-trial authorities and assessing the risk of taking
other actions against the threat. As far as protection of magistrates is concerned (including pro-
secutors and investigators), a Methodology for assessing the threat has been developed, Appen-
dix 1 to Ordinance No. 1.

And then assessing the level of the threat to pre-trial authorities and assessing the risk of taking
other actions against the threat. As far as protection of magistrates is concerned (including pro-
secutors and investigators), a Methodology for assessing the threat has been developed, Appen-
dix 1 to Ordinance No. 1.
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During the interrogation, the real reason that the accused person thinks or
takes unlawful action should be clarified; The seriousness of his intentions; The
persons who help him / her achieve the impact; Persuading the person to abandon
these intentions or to stop the action.

« search and seizure

Search and seizure can be carried out in the home of the accused person, as
well as in the residence of other persons involved in the realization of the offense.
Objects of search can be: items (weapons, etc.) the offense is being effected with;
documents that are relevant to the threat; computers, information data, magnetic
data carriers, telephone sets, navigation apparatuses, etc. where data can be found
about the implemented or already started offensive impact.

« interrogation of witnesses

As witnesses, close and familiar to the accused person may be interviewed, who
can provide information on how the offense is organized; persons with whom the
accused person has been in custody (if he has previously served a custodial sen-
tence) and to whom he may have shared his or her plans for the planned unlawful
impact. Interrogation of an undercover officer, if any, could also be carried out in
the organized crime group that has the unlawful effect.

« appointment of experts

If the threat is implemented in writing, they can be appointed:

« handwriting expertise and technical examination of documents - to establish
the writer of the letter by his handwriting; technical tool (computer, printer)
used for the writing of the text; dactyloscopic expertise (if dactyloscopic tra-
ces were found on the letter);

« authoring expertise - to identify the author of the document.

If the threat is made by phone and voice recordings are made, phonoscopy can
be assigned.
« use of special intelligence means (if the conditions set out in Article 172 (2)
of the CCP Code of Criminal Procedure are in place.)".

In order to avoid a direct unlawful impact on pre-trial authorities, some of the
investigative actions to prove criminal activity could be carried out by delegation
(based on Article 108 of the CCP Code of Criminal Procedure).

6.2.3. Planning operative-search actions

Simultaneously with the conduct of investigative actions it is necessary to plan
and carry out operative-search actions with the main purpose of establishing the
author of a threat to the pre-trial authorities when this threat is anonymous. Ope-
rational means and methods can be used to identify the intended future actions
of the persons who have decided to implement the unlawful impact, the type and
character of the actions, the time and the place of their execution, etc.
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6.2.4. Organizational measures

6.2.4.1. One group of the organizational measures to be planned and imple-
mented is related to the interaction between pre-trial authorities and other bodies.

In cases where the unlawful impact is directed against prosecutors or investi-
gators, an interaction should be organized between the threatened persons and
the authorities of DG Security. According to the provisions of Ordinance No. 1,
the administrative head of the investigator or prosecutor should be notified about
the threat. He draws up a motivated proposal to the Minister of Justice through
the Chief Director of DG “Security”; On the basis of the proposal, the Minister
of Justice issues a special order to secure the threatened prosecutor or investigator.
The prosecutor or investigator must complete a statement of assistance'’. In exe-
cution of the order, DG Security organizes personal physical security (round-the-
-clock, for certain hours or for certain cases) and / or guarding the home of the
threatened (physical and / or technical).

On the other hand, it is necessary to establish an interaction between the autho-
rities of the DG ,,Security” and the relevant authorities of the Ministry of Interior.
To ensure this interaction, regulatory prerequisites are provided.

6.2.4.2. Other organizational measures

« setting up an investigative team of several investigators to carry out different
investigative tasks, to undertake individual investigative actions (depersona-
lization strategy) - in order to make it more difficult to target an unlawful
impact on a particular member of the team;

« creating possibility for rotation of members of the investigative teams, inclu-
ding readiness for immediate replacement of a member of the team for whom
information has been received that may be or has already been the subject
of unlawful action”. The threatened body of pre-trial proceeding may be sec-
onded or his place of work changed;

o measures to keep the information about the place of residence and private life
of pre-trial authorities and to prevent information leak;

« measures to preserve investigative secrecy in the course of the investigation,
and in particular to preserve the secrecy of the action taken against the unlaw-
ful impact on pre-trial authorities, including planned and executed forensic
operations...

The following conclusion can be drawn. By developing and carrying out foren-
sic operations in order to ensure the security of pre-trial authorities there will

4 This statement is necessary insofar as it may result in some limitation of the rights of the person

in danger. In some countries (the Netherlands, Italy), prior consultation with the threatened
person is practiced.

E. Ugo Savona. Protect the criminal justice system from threats and violence. Report of Seminar
on Problems of Victimization in a Transitional Society. Tsigov Chark, 26-27.04.1995. Informa-
tion Bulletin of NIKK-MI, 1995, Ne 89, p. 9-13.
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be achived a more complete implementation of basic principles of criminal pro-
ceedings — making decisions upon inner conviction and revealing the objective
truth.
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In the General Theory of Security personal security, also called individual, per-
sonal or human security, is represented as a level related to life experiences and
state of the individual. It is defined in various content aspects influencing dif-
ferent sides of life, usually in the disposition objective-subjective. According to
D. Yonchev “The person who has personal security is the one who enjoys healthy
living conditions, whose habitat does not generate threats for his physical and
mental health, who has the opportunity to plan his future and has the generally
accepted level of freedom to take personal decisions” [3, p. 88] But this point
of view reflects only the objective side of the concept, which should involve the
subjective side as well [4, p. 17], conceived as personal belief or sense of security'.
At this point, in the subjective perception and evaluation of state within the vast
range of situations, influences, inner incentives and responses, psychology should
intervene, which part is not denied by specialists, yet it is underestimated.

The psychological approach to personal security is not exhausted with its sub-
jective perception. It gives the opportunity to examine the influence of various
environment factors, such as social relations and interactions, existing attitudes
and mass behavior, which are traditionally subject of social psychology. They have
significant and sometimes critical importance for perceiving facts from reality
and activating reflective and affective processes in the personal aspect of security.

On the other side, the psychological approach could better explain the com-
plex approach of dependencies between personal characteristics and experiencing
security, no matter how it is perceived, as a satisfied or frustrated need, as a real
situation or an imaginary threat.

Hardly could a serious objection be made to the fact that problems of personal
security and security in general should be examined in psychological aspect. It is
ascertained that people evaluate their security through cognitive processes deter-
mining their beliefs. [5, p. 59] Although outer events, economic, political and mil-
itary are real, they become part of the individual reality after the relevant psycho-
logical “manufacturing” This includes perception, thinking, emotional response
and result, which could coincide with reality but it is subjective as a rule. People
perceive information and evaluate it in accordance with their personal beliefs
for security or not. Since this process is subordinate to the common psychologi-
cal borders, it is universal, and those regarding security are not an exception. As
they have different content (sense of security, sources of insecurity, conditions for
higher security), their cognitive character is obvious. But it is not only the think-
ing of events and their juxtaposing to the experience and the system of personal
beliefs that influences the evaluation. Among people this is always related to spe-
cific emotions which on their part influence the cognitive processing and even
form attitudes for choice of behavior. In the security discourse their modality is

' According to A. Wallfus objective security is the absence of threat and subjective security is the

absence of fear of threat. Quoted N. Slatinksi. Security - Nature, Sense, Content., S. 2011, p. 18
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mostly negative, such as experiencing anxieties and apprehensions. Anxieties are
spontaneously arising thoughts (verbal images) for potential threats [1, p. 102].
These thoughts lead to negative emotions, the reasons could be different: real
threats, neutral or even sustaining security?. But they are rarely random reactions
to what is happening. In most cases, they are a result of socio-psychological and
personal detreminants, including past experience, attitudes, and character traits.

Socio-psychological factors are all those phenomena that determine the social
cohesion of individuals. In general outline, they are related to main subject mat-
ters, such as social perception and thinking, social influence, interpersonal, inter-
group and mass behavior. More precisely, in the attitude of security, to this catego-
ry could be assigned phenomena such as awareness, media influence, anti-social
activities, destructive behavior, institutional activities, economic conditions and
political situations. All these things could influence the sense of security directly
by evoking emotions and indirectly by creating specific background for perceiv-
ing facts from reality. But also through specific and unique for the human society
relations and dependencies.

Such a phenomenon, revealed in the context of relationships, is trust. It is also
a result of different, mainly social phenomena, existing in broad content mean-
ing and deeply rooted evolutionary foundations in the human aspiration to affili-
ation. In socio-psychological aspect it is defined as a rule of social interaction,
providing for predictability of behavior, based on reciprocity, belief in good and
selfless intentions of the others. Thrust is a part of the ethic system, but it has
strong psychologically-content and meaning potential. It is expressed in assess-
ments and relevant reactions, arising from the expectation that participants in the
social interaction would abide by certain standards. Viewed as attitude, it is inner
willingness to give help or expectation to receive help. [1, p. 75] Referring to the
problem of personal security, thrust has a positive impact as it facilitates social
interaction and stabilizes social processes. Thereby, it contributes to the common
psychological background through which people perceive and evaluate what is
happening as dangerous or safe. In a society where mistrust is prevalent, it is nor-
mal to become suspicious, precautious and even hostile because people assess sig-
nals of the environment as a threat even though there is no reason for this.

On the other side, trust exists in specific relationships between the subjects in
different circles. For instance, there is trust or no trust towards relatives, acquain-
tances or unknown people, towards groups or institutions. Its presence makes the
person calmer, more self-confident and open, reduces anxiety and suspiciousness
and provides for more effective interactions. On the contrary, the lack of trust in
the circles of social interaction increases suspicions, the feeling of insecurity and
personal vulnerability. Such “paranoid” state of social perception often leads to

2 Ttis paradoxical, but a person could react with anxiety and apprehension to information related
with increasing security measures or when observing actions along these lines.
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inadequate activities, which provoke counter mistrust in turn. For its part, this is
an “argument” for enhancing self-mistrust and its generalizing thus transforming
it into sustainable personal disposition. As such, it expands its regulatory func-
tions regarding personal security and it becomes both socio-psychological and
personal factor in line with the other dispositions, character traits and states.

Virtually, in the numerous life situations and relationships in different interac-
tion circles there is no complete trust. As a specific social regulator, it is viewed
as existing to “some extent”. As a specific attitude, it is always mixed with pre-
caution. In other words, “one might not expect help, but he is sure that he will
not be harmed” [1, p. 76]. According to A. Velichkov such reduced mistrust is
in the grounds of maintaining routine interactions where people have no fears
for their personal security. [1, p. 77] When such fears appear, reduced mistrust
turns into mistrust. In the narrower circles of interpersonal relations this hap-
pens through accumulating disappointment or conflicts. In broader aspect, single
cases, indicative of institutions malfunctioning for instance, could ruin the trust
not only towards these institutions, but to generalize as common mistrust with
consequences for the subjective sense of security. Therefore, it would not be exag-
gerated to state that the influence of different security levels on personal security
is defined by trust.

Trust in the discourse of personal security could be a factor, per se. However,
the counter reciprocal effect is also possible - the feeling of personal security or
insecurity to increase or decrease trust. This is because feeling both security and
insecurity is strongly influenced by personality. In this sense, personal disposi-
tions such as anxiety, emotional lability, locus of control, sense of significance,
optimism, etc. are able to change personal beliefs and attitudes through cognitive
processing or direct emotional responses to the facts from social reality.

It is ascertained that people with external locus of control’, who are convinced
that their life depends on external uncontrolled situations, are generally mistrust-
ful. If this mistrust is stabilized as a trait of character, it could dominate the per-
ception of people and situations as threatening personal security.

Emotional lability, usually related to increased neuroticism, makes the person
pliable to easy change of emotions caused even by insignificant stimuli. In most
cases, liable mood tends to project into interpersonal relations and interactions
in negative modalities. This could lead to expectations for threats and troubles.
If this emotional lability is attended by impulsive quasi-protective behavior, this
could lead to reactions of avoidance by the others and even greater mistrust and
insecurity.

The disposition of worldly pessimism is related mainly to negative expectations
for the future. To define it as pessimistic, these expectations should refer to people,

*  Statistically prevalent.
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occurrences and presumable events in broader causal aspect, obligatory related to
the Ego. Therefore, pessimists are prone to expect negative consequences from
their social interactions. With a view to protect themselves, they unconsciously
form mistrust which leads to intensifying the sense of vulnerability due to its rela-
tion with personal security. Moreover, it is invariably persistent in the visions for
the future and thus it is directly affected by the disposition itself.

Trust, respectively the sense of personal security, is influenced by the presence
of long-term personal life objectives. Researches show that they have great impor-
tance for achievements, prosocial behavior, contentment of life, self-assessment
and mental well-being. Their absence leads to depressiveness, situational and
destructive behavior, inability for stable personal relations [2, p. 111] Although
the lack of long-term objectives is not an absolute predicator for asociality, it
affects trust. People with weak system of long-term objectives are more pliable to
situational influences and more reserved in trust relationships, while those with
long-term perspectives find there the resource to achieve their objectives. Natu-
rally, this leads to intensifying the sense of security where the objectives are an
additional factor for tangibility of the need itself.

Besides the mentioned characteristics, trust in the context of security is influ-
enced by other personal variables such as personal value, learned helplessness,
attributive style. These and other similar variables should be researched and stud-
ied due to the fact that depending on the situation and specific causal dependen-
cies, they could be crucial for the trust and its effect on personal security.
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Society’s periodical renewal and renewal of its parts is general law. It’s con-
nected to the next circumstances: any system has its potential for development
and a transit from one stage to another demands a renewal; human demands are
always growing up, environment is changing and a society has to adopt to it; if
a system can’t change it gives its place to another system, which can satisfy new
demands [1, p. 56]. Quality and safety, as categories, are the national idea of all
developed countries and we can call it as a historical phenomenon. It concerns
to every product, service, social welfare, all fields of human activities. Indeed the
high requirements to the product quality and its execution provide a fact, that the
production of developed countries dominates on international market, provides
their safety and competition, and permits to play the first role on the international
work market.

Adaptation of Ukrainian national law about general production safety to EU
law is very urgent question due European integration course of Ukraine and
Ukraine joining to free trade zone with EU.

The goal of this article is to specify the indices, which insure the safety of non-
-food production.

The main normative-legal acts in the legal regulation branch are the Constitu-
tion of Ukraine, accordingly to its art. 42 the State protects the customers rights
and controls products safety; as well as the Economic Code of Ukraine, Laws
of Ukraine “About customers rights protection”, “About general safety of non-food
production”, “About standardization”, “About standards, technical regulations and
conformity evaluation”, “About state market control and non-food production
control”, Ministry Decree No 46-93 “About standardization and certification’,
Ministry Resolution “Some questions of customers rights protection concerning
non-food production safety” No 1400 dated 26.12.2011, “About risk degree con-
firmation of non-food production and its criteria to specify the correspondences
of non-food production to certain risk degree” No 1404 dated 26.12.2011, “About
state regulation of non-food industry control” No 1403 dated 26.12.2011.

Accordingly to the Law of Ukraine “About general safety of non-food products”
the “safety non-food production” term specifies any product, which usage has no
risk or minimum risk in ordinary situation or in predictable situation and such
minimum risks are acceptable and they have no threat for community interests;
taking in consideration: product characteristics, including its composition, pac-
kage, mounting and maintenance requirements; product influence on other pro-
ducts if they are used together; precaution on product label, on product manual or
on another product information; precautions about product use by certain custo-
mers groups (children, pregnant women, aged people, etc.) [2].

The Law of Ukraine “About customers rights protection” dated 12.05.1991 spe-
cifies the product safety as an absence of risks for life, health, customers property
and environment, in case when the product is used, transported, stored, manufac-
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tured or utilized in the normal conditions. The law foresees the general condition
for product safety as a rule when a producer is obliged to place in operation only
safety products.

The proof of product safety is its conformity to national standards, which cor-
respond to the European standards.

There are law norms in Ukrainian law, which foresee a community access to
information of product that provokes risks or might provoke risks, in order to
realize the Constitution rights of human being and citizen for safety products. Sta-
te control departments, according to their authorities, receive such information.

Besides, the State defines the requirements and determines the state supervi-
sion and control regulation for non-food production. A new type of state control
has appeared, that is a control of product characteristics.

In fact, the Law about market state supervision marks the next responsibilities out:

A producer and a provider have total and whole responsibility for placing only
a safe product on the market.

State control departments have responsibilities for:

a. Legal function, by working out and promoting of technical regulation, and the
national standards in correspondence.

b. Assurance of the essential technical competence (by accreditation) and of the
independence of agencies, which provide conformity evaluation.

c. Law implementation operation (market supervision and control).

In the same time, one of the main demands to state agencies is non-interven-
tion in the activities of economic subjects during their product developing and
manufacturing.

The goal of market control agencies operating is to provide the product confor-
mity to the determined standards and to insure an absence of any threats to the
human life and health, to insure the safety place to work, to protect the customer’s
rights, to protect the environment.

The whole production from producers, importers, providers (any economic
subjects, which operate in the product promotion chain from a producer to
a customer) fall into this law function. All economic subjects are obliged to input
in operation and provide on the market only safe products. The proof of the safe
products is their conformity to the technical regulation, to the national standards
that are in correspondence with the certain European standards.

The technical regulation is the law of Ukraine or legal norm that accepted
by Ministry of Ukraine, where the product characteristics or its manufacturing
methods are determined, as well as the requirements to the services, including
certain statements, which are obligatory to complete. Such technical regulation
can include the requirements to the terminology, signs, packing, marking, labels,
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which are in use for certain products, process or production methods. There are
49 technical regulations in Ukraine actually.

In order to realize the State policy of the market control, the market control

agencies:

Fulfil the monitoring of the reasons and quantities of customer’s calls concer-
ning their rights protection for the safe products; of the reasons and quantities
of injuries or health damages after the product use.

Provide the verification of product specification, including product samples
collection and their examination (their usage also).

Verify the meeting requirements for the product that is introduced on the
exhibitions, shows, fairs, festivals, etc., and that doesn’t correspond to the
determined requirements.

Take the decisions about restrictive measures and control how the economic
subjects complete their decisions.

Fulfil the monitoring of the economic subjects actions concerning the taking
the products out of market, which are liable to be taking out.

Take the decisions about product destruction or recycle to avoid the product
usage.

Take measures to alert the customers about any danger that the product pro-
vides and that was determined by market control agencies.

Make statistics reports about market supervision and analyse the reasons
of law violation.

Inform the state power agencies, local government and communities about
the results of market control.

The market control agencies complete the systematic and casual verification

of product specifications.

Systematic verification of product characteristics is accomplished at the place

of product providers.

Casual verification of product characteristics is accomplished at the place

of product providers or producers.

Product verification can be at the control agency or in the field.
During the product characteristics verification the objects of verification are:

1. The presence of the national sign of conformity (including identification code

developed by conformity control agency) if the presence of the sign is forese-
en by technical regulation for certain production and the rules of the national
sign location are completed (Resolution of Ministry of Ukraine No 1599 dated
29.11.2001 “About determination of description of National sign conformity
and the rules of its accomplishment”).

2. The presence of supporting documentation that liable to be for certain pro-

duction (particularly the product manual), label, marking, other signs, if it
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determined by legal regulation (including technical regulation), and their
conformity to the determined requirements.

3. The presence of conformity declaration, if it's necessary accordingly to the
technical regulation for such type of products.

4. Product samples examination of certain production and producer identifica-
tion.

5. Product samples collection and their testing if there is the reason to suspect
that the product is dangerous, unsafe or present the risks, and/or doesn’t cor-
respondent to the determined requirements.

The time to complete the product verification in the field has to be less then
two days for product providers and less then three days for product producer.
The report is done by the result of the verification. According to the results
of the verification the control agency can take the decision to take the restricting
measures concerning the product, which doesn't correspond to the determined
requirements, including the cases of violence of National sign conformity usage,
of conformity declaration application, of technical documentation presentation,
a namely:

 Limitation for product placing on market (to make such product to corre-
spond to the determined requirements, temporary prohibition of product
promotion).

« Prohibition of product placing on the market.

o Taking the product out of market, the return the product to a producer by a pro-
vider or by a customer. Taking the product out of market in order to its destruc-
tion or recycle. Recall the production is taking as an extraordinary case.

The economic subjects have civic, administrative or criminal responsibili-
ties for violation of Ukrainian Law “About state market supervision and control
of non-food production” according to actual legal norms. There are penalties
(financial fines) for the economic subjects conditionally the law violence from 75
till 3 000 untaxed minimal income that is from 1 275 UAH till 51 000 UAH, for
the repeated the same violence during three years it is from 100 till 5 000 untaxed
minimal income or from 1 700 UAH till 85 000 UAH.

Legislation of market supervision foresees the bases for release of the economic
subjects from responsibilities if they prove the following:

« The unsafe production wasn't placed on the market.
 The production becomes unsafe because of third person activity or inactivity
or because of force-major.

In conclusion Id like to pay attention that economic subjects are obliged to
keep all technical documentation and the documentation, which can identify the
product suppliers and/or the customers during the term accordingly to the tech-
nical regulation for certain production. If the term is not determined:
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« For producer - during 10 years from the date of beginning the product manu-
facturing.

o For authorized agent, importer or provider — during 10 years from the date
of receiving the products.

In case of absence such documentation, if impossible to identify the producer,
the economic subject should pay the penalties as a subject which place unsafe
products on the market.

Thereby the positive moments of the system of State market control are:

o It changes the actual state control system of manufacturing for control of pro-
duct characteristics.

o It brings the European way for the control and supervision of the ready pro-
duction on the stage its placing on the market instead of its manufacturing.
This way the state intervention in the economic subject activities is minimal.

o It creates the close cooperation between the economic subjects and the sta-
te control agencies that insures more effective control of product safety and
urgent reaction in case of unsafe product appearance.

Such cooperation decreases negative consequences of unsafe products as for
the economic subjects so for customers.
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In international human rights law, usually the “right to security” goes together
with the “right to life” and “right to liberty” (Article 3 of the United Nation Dec-
laration of Human Rights; Article 9 of the International Covenant on Civil and
Political Rights (1966); Article 6 of the European Union Charter of Fundamental
rights; Article 5 of the European Convention on Human Rights).

These three rights are strongly interconnected. The right to life is a supreme
human right which imposes a duty to the state to protect the life of the people aga-
inst unwarranted actions by public authorities and by private persons. The right to
liberty protects the physical liberty of the person through a number of interrelated
rights. The right to security is in very close association with the right to life and
right to liberty.

This article focuses on the practices aiming to ensure national security and at
the same time often violate disproportionately the rights to liberty and the securi-
ty of the person of certain groups in the society because of their race and ethnicity.
The right to security covers national and individual security.

What is national security?

National security is how the state protects the physical integrity of its citizens
from external threats, such as invasion, terrorism and risks to human health.
When a situation arises which threatens the continued existence of the state, and
thereby of the human rights of the entire population, international law permits
certain proportionate measures to counter that threat. The UN Sub-Commission
on Prevention of Discrimination and Protection of Minorities stated in its Sira-
cusa Principles. Principle B(iv) defines when a restriction can be said to serve
national security:

“National security may be invoked to justify measures limiting certain rights only
when they are taken to protect the existence of the nation or its territorial integrity
or political independence against force or threat of force. National security cannot
be invoked as a reason for imposing limitation to prevent merely local or relatively
isolated threats to law and order. National security cannot be used as a pretext for
imposing vague or arbitrary limitations and may only be invoked when there exists
adequate safeguards and effective remedies against abuse. According to this defini-
tion, restrictions on the basis of national security are only justifiable if they address
a threat to the “existence of the nation or its territorial integrity or political inde-
pendence,’ as distinct from localised violence and ordinary criminal activities™.

! Article 19, National Security
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What is the right to security of the person?

The right to security of the person protects physical integrity, which has tradi-
tionally taken the understanding of this right more as of protection from direct
physical abuse. Emerging standards enlarge the scope of the right including pro-
visions for: the necessities of life (such as sustenance or healthcare); the right to
social security; and the protection of health and safety, particularly in employ-
ment. Security of the person also raises issues about state or private surveillance
of citizens.

The “right to liberty and security” is a unique right, as the expression has to be
read as a whole. “Security of a person” must be understood in the context of physi-
cal liberty and it cannot be interpreted as to referring to different matters (such as
a duty on the state to give someone personal protection form an attack by others,
or right to social security). The guarantee of “security of person” serves to under-
line a requirement that the authorities in Strasbourg have developed when inter-
preting and explaining the right to liberty in Article 5. The European Court has
stressed the importance of the right to liberty and security in many cases. Thus, in
Kurt v. Turkey, 1 the Court held: ...that the authors of the Convention reinforced
the individual’s protection against arbitrary deprivation of his or her liberty by
guaranteeing a corpus of substantive rights which are intended to minimise the
risks of arbitrariness by allowing the act of deprivation of liberty to be amenable
to independent judicial scrutiny and by securing the accountability of the authori-
ties for that act. [...] What is at stake is both the protection of the physical liberty
of individuals as well as their personal security in a context which, in the absence
of safeguards, could result in a subversion of the rule of law and place detainees
beyond the reach of the most rudimentary forms of legal protection®.

The main concern today is how to ensure national security and, at the same
time, make sure that citizens” individual security rights are not affected. Finding
proportionate balance between the two became a challenge after the 9/11 attacks
against the World Trade Center in New York, and later, after the terrorist attacks
in Paris, Brussels, London, Berlin and other European cities.

The seriousness of the current terrorist threat in Europe and the rest of the
world, forced governments to maintain high readiness to respond to imminent
attacks by adopting measures to prevent attacks of terrorism. The debate today is
how these measures to encounter terrorism effectively and at the same time main-
tain full respect to human rights of individuals. Authorities found that reaching
such balance is extremely a complex and challenging task. However, the acting
of law enforcement and anti-terrorism authorities indicates that they are giving

> The Right to Liberty and Security of the Person — a guide to the implementation of Article 5
of the European Convention of Human Rights - Human rights book 5, Monica Macovei.
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more priority and wait to the state security than to individual human rights inclu-
ding the right to personal security.

The right to personal security has a strong link with, and in many instances,
depends from the status of the national security. In the fight against terrorism, often
the two types of security may establish collision especially when it comes to the
respect of human rights and personal security of certain ethnic and minority gro-
ups. This is when ethnic profiling takes place as a result of border control, police and
other law enforcement authorities’ actions announced to ensure national security.

What is ethnic profiling?

“Ethnic profiling” is defined as the use by police, security, immigration or
customs officials of generalisations based on race, ethnicity, religion or national
origin - rather than individual behaviour or objective evidence - as the basis for
suspicion in directing discretionary law enforcement actions. It is most often
manifested in police officers’ decisions about whom to stop for identity checks,
questioning, searches and sometimes arrest. Ethnic profiling can also be used to
“mine” (or undertake computerised searches of) databases for potential terrorist
suspects or in targeting surveillance and anti-radicalisation policies®.

The institution called ethnic profiling was first developed in the U.S. in order
to detect drug couriers, and was later implemented in traffic control, and more
recently in counter-terrorism procedures. At the heart of these procedures is the
idea that the race or ethnicity of the perpetrator serves as a useful tool for the
detection of criminality. Thus, stops are not induced by suspicious or illegal beha-
viour, or by a piece of information that would concern the defendant specifically.
Instead, a prediction provides grounds for police action: based on the high rate
of criminality within the ethnic group or its dominant (exclusive) involvement in
committing acts of terror, it seems like a rational assumption to stop someone on
ethnic grounds. Measures are therefore applied not so much on the basis of the
(suspicious) behaviour of the individual, but based on an aggregate reasoning.
The goal is to make an efficient allocation (based on rational interconnections)
of the limited amount of the available police and security resources. After all, the
majority of the prison population is Roma (black, etc.), and almost all of the terro-
rists are Islam fundamentalists (mostly from Arab countries). Accordingly, appro-
priate restriction of the circle of suspects seems easily justifiable®.

Minorities and immigrant communities all across Europe have reported discri-
minatory treatment by the police. A number of reports indicate widespread profi-

*  ENAR, Fact sheet 40 “Ethnic profiling”, October 2009.
*  Andras Laszlo Pap “Ethnic Discrimination and the War against Terrorism- the case of Hungary”.
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ling in France, Germany, Italy, the Netherlands, and other European Union mem-
ber states”.

In the United States, racial profiling continues to be a prevalent and egregious
form of discrimination. Police officers across the country routinely stop black and
Latino men without cause. Since September 11, 2001, racial profiling has become
much more prevalent for Muslim, Arab, and South Asian communities. Equal-
ly troubling are local immigration laws that invite rampant profiling of Latinos,
Asian-Americans, and others presumed to be “foreign”, based on how they look or
sound. Ethnic profiling is not only unfair but also unnecessary and counter-pro-
ductive. Data shows that racial profiling is a bad tool because when it is used, the
rate of discovering unlawful conduct is lower than when law enforcement activity
is not infused by race stereotypes. For those who find themselves pulled aside for
frequent or abusive stops based solely on their appearance, these stops are often
embarrassing, humiliating, and even traumatizing®.

Unfair policing not only affects individuals, but also their families and entire
communities, shaping a view of police as biased and untrustworthy. It generates
reluctance to cooperate with police officers, which undermines efficiency in pro-
found ways.

To ensure more effective measures for national security certain procedures sug-
gested attempted to create a descriptive profile of suspects in order to help the
authorities in filtering out potential perpetrators based on certain sets of (legal)
behaviour and circumstances. In the case of drug couriers, such a characterisa-
tion might include short stopovers between significant drug sources and distri-
bution locations, cash paid for an airline ticket, and the relationship of ethnicity,
sex and age to criminal statistics. The case for ethnic profiling is further streng-
thened by the fact that the gangs that play key roles in organised crime tend to
be almost exclusively ethnically homogenous. The irony of the situation is that it
was right around the time of the World Trade Centre attacks that racial profiling
suffered decisive rejection within professional as well as political circles. In the fall
of 1999, 81% of those asked opposed stops and vehicle control based on ethnic
profiling. By contrast, in a poll conducted a few weeks after September 11, 2001,
58% approved of the idea that Arabs (including American citizens) be subject to
stricter security checks before a flight. Some commentators emphasise that ethnic
profiling is in principle unacceptable. The result, according to these critics, is the
harassment of the innocent minority middle class, which is subjected to a kind
of “racial tax” that affects all aspects of people’s lives. A further unwanted result is

OSF Report, ethnic profiling- European union-pervasive, ineffective and discriminatory.
American Civil Liberties Union and Rights Working Group “The persistence of racial and eth-
nic profiling in the United States, a follow-up report to the UN. Committee on the Elimination
of Racial Discrimination.
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the strengthening of racial/ethnic essentialism, reductionism to black and white
(Roma and Hungarian; Arab and non-Arab, etc.)’.

In the past several years, the threat of terrorism has grown progressively, and
countries around the globe have been struggling to combat this problem. Of par-
ticular concern to many people is the perceived trend toward using fears about
security to justify the abuse of personal liberties and depriving citizens of their
fundamental rights. How to effectively address security while respecting human
rights constitutes a key challenge today. Ethnic and racial profiling in the form
of behavioral screening initiatives implemented as a response to the increasing
terrorism led to the subjection of minorities. In the name of national security,
safety protocols are being adopted in non-uniform ways that disproportionally
affects migrants’ and ethnic minorities’ human rights and reinforce harmful racial
prejudices and stereotypes. The misbalance between basic freedoms guaranteed
by international human rights law and the security policies implemented by the
state, turned to be counterproductive because it reinforces racism and ethnocen-
trism as social norms and fails to ensure a consistent level of protection for all citi-
zens. States should unify their efforts in fighting terrorism with principle appro-
ach to resolving the conflict arising between the need for national security and the
respect of human rights based on the doctrine of proportionality. Proportionality
means balancing two interests — the interest of the state in security and the inte-
rest of the individuals in the preservation of their fundamental rights. In order for
state jurisprudences to know how to balance the interest of national security and
the interest of the individual they need to have some idea of what is to be balanced
against the infringement of the individual’s right. Terrorism and measures to fight
against it must never be allowed to destroy the democratic way of life in society or
to endanger the security of its citizens.
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Safety is one of those phenomena that seem self-evident, everyday, self-explan-
atory, and exactly because of that, the most difficult to be defined and problema-
tized. As with all clear phenomena, here it turns out that it is most difficult to
understand the “clear” because these understandable things provide new and new
dimensions to the explanations and patterns of their experience. At the same time,
such social facts and their intellectual rationalization become the basis for build-
ing the legitimacy and identification of science sociology. Durkheim unambigu-
ously predetermined the decades-long reproduction of the problem of sociological
imagination with the notion that “a sociologist must ... stand against social facts,
forgetting everything he thinks he knows about them as if it is a totally unknown
thing” [1, p. 36]. And so - safety as an unknown thing ...

Confronting the difficulty of defining is also with the use of the word ,safety”.
It occurs in a variety of contexts — we speak about physical safety, psychological
safety, normative safety, etc. It is even more difficult when another, almost identi-
cal, term intervenes. It is security. We talk about international security, national
security, public, corporate, computer, information, home, human, economic,
social security, etc. It should be noted that they are not only words but have the
status of terms. To outline the boundaries between the two terms - safety and
security — turns out to be impossible. So the definition of the phenomenon should
be by expanding the horizons for its perception, not by limiting and ,cutting”
the meaning. We assume that these are two sides of the same phenomenon.
At the same time, safety also implies a psychological and socio-psychological
context of understanding. Security has more objective dimensions and social
manifestations. A. Maslow developed an idea about safety as a very fundamental
need. He interpreted safety needs as a combination of needs of security, order, and
stability. This theory is classical, well-known and accepted in social sciences. Its
reference in the text is with a view of the idea that safety and security are aspects
of the same phenomenon.

It can be said, with confidence, that this multi-plane and multi-layered appe-
arance of these two words - safety and security is not accidental, nor it is a mani-
festation of the inability other words and symbolic forms to be invented. More-
over, this observation concerns not only the English language. The starting point
of explanation is much more relevant to the idea that the spirituality, the soul,
the psychological phenomena and processes of the human community find their
form in the symbolic construct of language. Following this a priori point, it can
logically be concluded that this is an existential category related to the ontology
of human existence.

One possible integrative view at the term ,safety” is that it is related to the
idea, state, experience, feeling of completeness, integrity, equilibrium and balance.
In this sense, safety is a psychological state related to the need for the integrity
of the human personality. At the same time, safety is a socio-psychological process
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of interaction of personality and community with social structures, and with
supra-social structures in the process of seeking balance and equilibrium in this
communication. An inseparable part of these two areas of safety is its existence
as a social phenomenon. In social terms, the phenomenon exists as ,security”.
This third aspect is manifested in publicly-created institutions whose purpose is
to ensure the stability of society, communities and individuals in them. Such are
the institutions of social security and support, i.e. the social security system, such
as the army, the police, etc., related to ensuring public order and internal and
external security, such are supranational institutions such as the EU, the UN, and
many others searching security above the local plan.

The thesis that will be developed within the text is that all these spheres
of safety exist in a dialectical whole. They are interpenetrating and interrelated. In
addition, safety is the initial state of human being and existence. Consequently, the
movement of social subjects is aimed at the realization of a state and states of safety.
No imbalance and fragmentation are the eternal principles of existence, and the
searching, the achievement and the maintaining of a state of integrity. It is clear that
the social is only possible through the interaction of the subjects in it. In this sense,
the dialogue between the subjects could be a principle for achieving a degree of safe-
ty. Interaction and interdependence are not related to the impairment of autonomy.
T. Parsons expressed this idea clearly by saying that one of the most common seri-
ous mistakes is the notion that interdependence implies a lack of independence. The
author added that two units may be interdependent if they are independent in some
respects [2]. Therefore freedom and safety are not mutually exclusive categories. The
existence of freedom presupposes safety and vice versa.

Safety, understood as integrity is threatened, on the one hand, by the misun-
derstanding of the dialectics of dependence and independence and, on the other,
by the risks of being. In today’s postmodern time one of the biggest risks is the
speed of change. Changes happen so quickly that it is beyond our ability to
predict them and also to perceive them. We cannot stop the change, nor point
out the possible sources of risk, so we should focus on the available resources.
The mechanisms, which human civilization, or the phylogenetic and ontogenet-
ic human development have provided for achieving certainty in the individual
development are of crucial importance for human existence. Such mechanisms
are: social adaptation, socialization, psychosocial identity, etc. They all reflect
human relationships with the social environment. It is the ,,proper realization
of these connections that provide the psychosocial safety of the individual. An
important and problematic idea is that our relationships and our interdependence
on the social plane that move us to safety and security do not make us unfree. It
is no coincidence that among the numerous perceptions of identity there is also
one saying that it is an intimate experience of freedom [3]. Our personal and
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social identities have the function to give us stability, safety and security in our
functioning in the social environment.

For the implementation of these mechanisms, social institutions have emerged
and established their existence in the civilization development. There is a huge
variety of social institutions designed to meet human security and safety needs.
The family and the school have the task of introducing us into the social environ-
ment by providing us with a degree of safety for our functioning in the socio-
cultural reality.

Apart from mechanisms and institutions, there are “Eternal Values” in the mil-
lennial existence of mankind. They have the function of being a measure of human
integrity. Tradition, religion, the connection of human communities to nature can
be accepted as fundamental values. On the one hand, their existence in human
beings is important. On the other hand, it is important to rediscover their value, to
experience their value and to live up to these values. The phenomena of tradition,
religion and nature are connected with our understanding of eternity and with the
desire to overcome relativity. The lack of our safety is probably due to relativity.
Relative values do not bear the permanence of integrity and completeness. There-
fore, existential security should be sought in eternal values.

Here is the question why the integrity and completeness of the world, society
and man are so essential. Postmodernity highlighted the fragment and fragmen-
tation as existential phenomena. The fragmentation of the world has manifested
itself in a number of “separations” and “differentiations” The man is not only
emancipated by nature, but is also distinguished from it. By itself, it probably was
a regular phenomenon in the development of human civilization. However, the
increase in the gap between the human and the natural causes a number of dys-
functions. The destruction of the natural environment that the man perceived as
something outside himself/herself reflected on the deterioration of human liv-
ing conditions and not only. And now, experiencing the stage of separation from
nature, we are looking for ways to re-establish our relationship with it. This is how
we try to trigger a mechanism to restore human integrity and safety.

Another fragmentation is the separation of people from religion and the forma-
tion of a secular and a sacral sphere as relatively independent ones. This line of
development leads man and mankind to the loss of meaning and purpose, to a valu-
able vacuum due to the lack of spiritual orientations. These losses and absences
imply a lack of certainty about the valuation of human life. Returning to the value of
religion is an attempt to restore the lost connection of man with eternal values. This
is one of the significant ways to restore the safety of the direction of life.

The separation and differentiation of man from tradition fragments human
world into traditional, modern and postmodern. This process leads to a loss
of sense of roots, a loss of confidence about the continuity of existence. Losing the
idea of ,,yesterday“ also breaks the idea of ,tomorrow®. Therefore, after modernity,
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the person finds that continuation is immanently connected with the support
of tradition.

All these processes, which have led to the fragmentation of the world, society
and man, reach their denial. Societies are fragmented by the growing inequal-
ity within and between societies. This leads to a loss of communication, to a loss
of trust between the unequal countries and consequently leads to a loss of safety
and security. Trust connects us with others and is not accidentally defined as the
invisible axis of society. Trust is also defined as a “strategy to deal with uncertainty,
chance and uncontrollability” [4, p. 31]. A widely shared idea in the scientific area
is that trust is one of the foundations of social capital. So the fragmentation of our
world leads to impairment of the social capital.

For the personality, the dysfunctions of fragmentation are manifested in the
separation of biological, spiritual and social part of the personality and thus the
loss of safety of the identity, i.e. the feeling of continuity and sameness [5].

After understanding the problem, an essential part of the concept is to look for
possible outcomes, pathways and solutions. It is extremely difficult to distinguish
the theoretical perspective from the applied direction. The reason for this is that any
good practice should be based on a fundamental idea with which to form integrity.
An easy outcome is to establish the illusory homogeneity of man and human com-
munities with the highlighted values - tradition, religion, nature. Probably like all
easy things, this is neither reasonable nor possible. There is nor a way to go back to
the traditional way of life or back to natural existence. In other words, “the idea of
a living entity is a quasi-idea, and it is doomed to be forever a quasi-idea” [6, p. 546].
In this case, awareness of constraints is a powerful tool of development.

Accepting the constraints does not mean denial, but even more persuasive real-
ization of our relationships with eternal values, their appreciation and the search
for our way through them. Of course, there are many security illusions on our
way. For the person they are numerous, one of them is related to social networks
as an imagined niche of psychological safety. Zygmunt Bauman, in an interview
for the Spanish newspaper El Pais in 2016, noted that people use them not to
open their horizons, but to form their own zone of comfort where the only sound
they hear is the echo of their own voice. Thereby social networks became a trap,
as the scientist defined them. Even stronger and brighter were his insights about
contemporary reality as ,,Liquid modernity” and ,,Liquid life”. Our life is liquid
because there is nothing stable and solid in it. That is why safety is one of our
greatest existential problems.

For societies, some of the illusions of security are linked to the systems of social
assurance and social support. Through them it is possible to create and reproduce
the attitude that someone else has to provide your being. Safety is not deprivation
of man of the struggle and responsibility for their own life and the lives of the
people around him. The idea of safety should not put aside our natural resistance.
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It is not accidental to think of Christian clerics that comfort and success are dan-
gerous to man [7]. Mistaken use of safety can lead to trouble. The escape of con-
troversy, not only does not bring harmony and balance, but also provokes them.

In this sense, safety at its various levels should be seen as a dynamic phenome-
non, as a road, as a unity of safety and lack of safety. Perhaps, the lack of safety
best defines what safety is. And our Euro-American so-called Western civilization
has gone through the path of empiricism and rationalism, should well understand
and define uncertainty. All of this gives us the cognitive basis for even more preci-
se problematization of safety. Now, owing to our empirical and rationalist way, we
can say that safety is achieved by constantly overcoming uncertainties.

Once again, defining safety is as completeness, as integrity, as unity with uncer-
tainty. In this sense, it is possible to distinguish the everyday meaning of safety,
which is opposed to freedom and involves a loss of freedom, from the under-
standing of safety as a dialectics of safety and lack of safety. Our relationships with
eternal values best show these oppositions. In our secular world, the logic is that
safety deprives you of freedom. At the same time, there is a religious logic that is
paradoxical. The relationship with God and the dependence on God makes you
free, just as the fear of God releases you from your other fears [8]. In this sense,
the notion of safety must be perceived by cognitive senses that have grown beyond
everyday meanings. Our orientation to these well-known, apparently clear phe-
nomena will also depend on where we are on the path of seeking integrity.
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The security right of juvenile delinquents

Summary

The present report raises the question of the security right of juvenile
delinquents in determining the correctional measures “placement into
a socio-pedagogical boarding school” and “placement into a correctional
boarding school”. The security right is a right of guarantees against arbi-
trary deprivation of liberty within the meaning of the European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms,
but it is also a security right of a person relevant the environment in
which he lives. When the family environment is stable, the best interest
of the juvenile delinquent is to remain in this environment and to per-
form a specialized correctional influence not instead of it, but together
with it. This is essential to avoid the unfavorable consequences from the
institutionalization of the delinquents and their stigmatization.
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Security right of juvenile delinquents' is the main right according to Art. 5
of The European Convention for the Protection of Human Rights and Funda-
mental Freedoms and Art. 6 of the Charter of Fundamental Rights of the EU. It
is unlimited and consists of a ban on arbitrary deprivation of liberty for which
guarantees are provided in the Convention (Art. 5 §§ 2-5). The adherence to these
guarantees is of great importance to obstruction of eventual negative consequ-
ences of institutional treatment of the juvenile delinquents and the risk of their
stigmatization.

Explaining the issue of providing the security right of juvenile delinquents in
Bulgaria, firstly we have to describe the legal regime related to imprisonment.
The operative legislation foresees three sanctions of imprisonment according to
the Convention. These sanctions are: the punishment “deprivation of liberty”
of a juvenile (Art. 62, Section 1 Penal code) and correctional measures “place-
ment into a socio-pedagogical boarding school” and “placement into a correc-
tional boarding school” (Art. 13, paragraph 1, section 11 and 13 of Law for fight
against the anti-social acts of the minors and juveniles.

Particularly, these correctional measures concerned with the placement into
a correctional boarding school correspond to the limitation according to Art. 5
§ 1(d) of the Convention and represent freedom deprivation in order to provide
educational supervision. The European Court of Human Rights adopted that they
are legal according to the Art. 5 of the Convention (Decision of the case A. and
other v. Bulgaria (application no. 51776/08), 29 November 2011). In the case D.L.
v. Bulgaria (application no. 7472/14), 19 May 2016, the Court referred to that
judgment as a precedent. At the same time the Court accepts that in the appeal
regime of those measures, there is an infringement according to Art. 5 § 4 of the
Convention (D.L. v. Bulgaria (application no. 7472/14), 19 May 2016; §$ 89-93) as
“the applicable legislation did not authorise minors who were placed in an edu-
cational centre to apply to the courts for a review of their detention” Therefore,
according to the European Court, the security right of juvenile delinquents is not
fully guaranteed by the legislation.

The issue of the influence of this unconformity on the future criminal activity
of juveniles is of great importance in clarifying the causes of juvenile's crime.
The results of the survey in 2016 made in Varna prison about “Stigmatization
of the offenders and their criminal career” can give some insight into the conse-
quences of this form of institutional treatment on the process of criminalization
of the person. During the study are respected the requirements of anonymity and
volunteering. 225 male people, who are serving prison sentences, are involved. By
means of a standard interview is collected the information about the present and

' TJuvenile delinquents in Bulgaria are the persons who haven't attained 18: minors who have

committed anti-social acts and juveniles who have committed anti-social acts and crimes.
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previous criminality of the involved people, including their anti-social acts and
crimes before the age of majority.

The data indicates that 45 people, who compose 20 % of the interviewed, had
been placed into correctional institutions (boarding school and/or correctional
home - prison for juveniles) before they attain majority. For all these individuals,
there is ongoing criminal activity, which tends to stability. The made one-factor
disperse analysis ANOVA determines an important influence of the independent
variable ,,placement into a boarding school/correctional home” on the dependent
variable “sustainability on the criminal career” (F = 11,970, p < 0,01). From this
it can be concluded that sanctions related to deprivation of liberty until the age
of majority, have a definitely influence on the formation of the criminal career
of the criminal.

The reasons that lead to the impossibility of these sanctions to realize their
individual preventive effect on offenders date back in the separation of the child
from his closest social environment. This experience, according to E Tannenbaum
“plays a greater role in making the criminal than perhaps any other experience”
[6, p. 19.] The process can be illustrated by the case of the interviewed “S2”. His
anti-social activity began at a very early age — nine years old, when he was the first
systematic escape from school and home, and was taken into report by an inspec-
tor at a children's pedagogical room? In clarifying the causes for the first devia-
tion and the follow-up, still primary deviations, it has been established that they
are connected with the friend’s environment in which, along with anti-social acts
and crimes against property, the use of alcohol was also spread. The family was
stable, the relationships were not deformed. Nonetheless, the many anti-social
acts have exhausted the possibilities of applying lighter educational measures and
have led to a determined institutional reaction of attitude. It is related to placing
the delinquent into a socio-pedagogical boarding school, where the stay lasted
two years, subsequently into a correctional boarding school with a stay for a new
two-year period, until comes to the application of punishment - deprivation
of liberty for more than one year in corrective home (prison for juveniles). From
the data provided, it is established the self-assessment of the personality regar-
ding the exemption from criminal responsibility with the placement in a correc-
tional boarding school in the past. The interviewed reports that he has ,,accepted
the situation® In the assessment can't be fount neither the desire of correction
of the wrongdoer, nor for giving meaning of the type and severity of the sanction.
This reaction of the institutional impact shows that somewhere at the moment
of placing into a correctional boarding school, the person has already accepted
his social status as a violator and adjusted his behavior further according to this
status. At a later stage, the interviewed declared that he has acquired his criminal

2 Children's pedagogical room is a state institution in which are taken into report minor and

juvenile delinquents committing anti-social acts and crimes.
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experience during his imprisonment in the correctional home, and the majority
of his close friendly environment already got such an experience. In conclusion,
the investigated person has over thirty years of criminal careers, including repor-
ted unsolicited crimes against property to which he has developed a professional
attitude. The process of such inappropriate institutional treatment of juveniles and
the subsequent formation of criminal careers has been investigated already in the
beginning of the last century in USA [4, p. 9-11].

Similar, although specific from the point of view of life circumstances is the case
of the offender with a profile “P”. Up to three years old he was placed in a home
for children deprived of parental care, after which he was adopted and raised by
a single parent — his mother. Despite the mothers efforts to educate him, the boy
has fallen into a drug-addicted youth environment, which determined his future
crimes related to drugs. He was placed into a boarding school at the age of ten, for
the first time, where he stayed for two months and consequently he returned there
2 years later, when he stayed two years and six months. The aim of the educational
measure was to complete basic education due to multiple escapes, including exc-
lusion from school due to its behavior. The paradox in this case is that although
the efforts of the state institutions to provide a family environment for raising
the child, later it was the state which was forced to separate the child from this
environment for a long period of time. Moreover, this separation from the family
environment and institutional supervising did not in any way result separation
from the negative friend's environment. Namely, this was the main purpose of the
correctional measures.

In such cases and in similar cases, the security right of juvenile delinquents can
be examined not only as a right of guarantees against arbitrary deprivation of liber-
ty, but also in a wider context — such as the security right of the person according to
the environment in which he lives. When the family environment is stable, the best
interest of the juvenile offender is to remain in this environment and to perform
a specialized educational influence must be with, but not instead of it.

Next, it may be indicated the impossibility in accordance with the effective legi-
slation of juvenile offenders to initiate proceedings under Art. 31 of Law for fight
against the anti-social acts of the minors and juveniles, reviewing of the measure
related to placing into a boarding school, after the start of its implementation. In
practice, however, there is no obstacle to the delinquent’s family to make appro-
aches to the local commission for fight against the anti-social acts of the minors
and juveniles, as it can refer to the court and bring an action. However, the lack
of such exclusive statutory rule creates a certain element of legal insecurity. This
may have a certain traumatic effect on the personality of the young offender. This
effect may be expressed in the forming self-assessment in the person that he is
labeled and has no legal opportunity to change its unfavorable social status. When
as a result of all this is unlocked “a secondary deviation” [1, p. 76.] the justice sys-
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tem would face the consequences of the recidivism. An example for such is the
person with profile “F1”. His family environment was divorced parents, his father
was an alcoholic, and his mother was a prostitute. The child made his first escape
from home when he was eleven and he was placed consecutively into a socio-
-pedagogical boarding school, where he stayed for three years, and into a correc-
tional boarding school with a stay of one year and six months. During his stay in
the correctional boarding school, the juvenile thought that the attitude to him was
severe that is why he had escaped several times from the boarding school. During
the last escape, he has committed a theft and has been sentenced to imprisonment
for two years and two months, which he has served in a correctional home. At the
age of nineteen, the interviewed has committed ten crimes against property and
numerous anti-social acts when he was minor and juvenile. For his early years, he
has not developed any other self-assessment of his behavior, except this one that
his social status of the offender has been finally confirmed.

Another group of causes are connected with the risky environment in which
live the children in respect of which the remedial measures in question are impo-
sed. It is about children who commit anti-social acts without any features of cri-
mes such as wandering, begging, prostitution, systematic escape from home or
school, alcohol and drug use [5, p. 34]. The empirical analysis of Sv. Margarito-
va related to the legal action for imposing correctional measures “placing into
a socio-pedagogical boarding school” and “placing into a correctional boarding
school’, shows a vicious practice using such institutions instead of taking measu-
res for protection of children living in a risky environment [2, p. 136-137]. This
data is also supported by the results of the Varna prison study, according to which
the predominant part of the persons in the boarding schools lived in a risky family
environment. Here are included the cases of: parents exercising violence (profiles
“Q2% “N4’, etc.); parents putting their children in a state of insanity (profiles B1,
F4, V6, etc.); parents with mental diseases (profile “H3”) or alcohol and drug abu-
sers (profiles “O1%, “A7”, etc.), parents committing crimes (profile “S3”). This way
the juvenile delinquent is sanctioned for his behavior directly linked to unstable
family environment.

Especially, the case of ,M*“ is more significant considering that the institutio-
nal reaction is not aimed at eliminating family inconsistencies, but in a practical-
ly unconscious child. The interviewed was in a family of divorced parents with
a step-brother and step-father. From the age of nine he began to run systematical-
ly from home and school and wander. The mother has turned to an inspector at
a children's pedagogical room for placement into a socio-pedagogical boarding
school. The minor was placed into the boarding school where he stayed for a year
and six months, and later as a juvenile was accused of imprisonment with suspen-
se of execution of the custodial sentence. At age twenty-two, the interviewed has
three sentences, the last of which is for non-fulfillment of probation measures.
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The court assesses the risk of relapse as high. A question may be asked why the
sanction was directed against the child instead of taking measures to improve his
security in the family environment, including the possibility of taking cares by
other people.

In these and other cases, law enforcement difficulties are related to the iden-
tification of factors that determine behavioral deviations, rather than the type
of sanctions. Properly assessing the causes that led to the commission of anti-
-social act and crimes by juvenile delinquents would greatly guarantee the securi-
ty right of the offenders. This may lead to application of the deprivation of liberty
in the form of a punishment or educational measure only as an exception.

In conclusion, there are preconditions for treating children with behavioral
deviations in the context of the so-called ,self - fulfilling prophecy®, defined as
“false definition of the situation evoking a new behavior which makes the origi-
nally false conception come true”. [3, p. 195.]. They raise the issue of the securi-
ty right of the young person in the circumstances of a disorganized society and
strengthened institutional control. In this sense, it is necessary to take into acco-
unt the recommendations of Section IV of the United Nations Guidelines for the
Prevention of Juvenile Delinquency (Riyadh Guidelines, 1990), which put the
stress on the socialization and integration of children and young people in the
family, the community, peer groups, schools, vocational training and the world
of work, as well as through voluntary organizations.
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Exemption from criminal liability of minors
according to article 61 and article 78a of the penal
code (pc) - competition and peculiarities in the
application field

Summary

In the paper, the question is discussed of the application field and
peculiarities of the exemption from criminal liability of minors,
together with applying instructive measures under article 61 of the
PC and with the imposition of administrative penalties under article
78a of the PC. The question is raised of the choice of the more favour-
able regime by the judicial bodies in the event of competition among
norms, with a view to the peculiarities of the deed and the perpetrator
in each specific case. The conclusion imposes itself that the coincidence
in the application field of the two institutes for specific hypotheses does
not guarantee to a sufficient extent the judicial security and the uni-
form application of the law. Suggestions are made for a change of the
institute under article 78a of the PC with a view to its application solely
with respect to minors that turned 16.
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The exemption from criminal liability of minor perpetrators is related to the
fulfillment of the criminal law policy of depenalization, based on the principles
of giving up penal repression and humanization of criminal proceedings with
respect to young law offenders. An alternative system of administrative law penal-
ties and/or instructive measures was created; the legislator uses these measures
with respect to the perpetrator of a crime, instead of implementing penal respon-
sibility [1]. The goal that the legislator has posed is the correction and instruc-
tion of minors by means of preserving the criminal nature of the deed, but the
penalties envisaged in the PC are replaced by instructive measures or administra-
tive penalties. The modern approach in contemporary penal policy necessitates
that it should be part of the European penal policy, observing the main principles
of “sparing” justice, proportionality and justice, subjected to the understanding
of using minimum penal repression in the counteraction to crime [2]

The expression of the higher differentiation of measures for state and social
influence by means of limiting the imposition of penalties led to the inclusion
of minors in the circle of persons that are within the application field of exemp-
tion from criminal liability, and imposing administrative penalty under article
78a of the PC. The high crime rate and the problems related to jurisdiction pose
the problem of the general effectiveness of the exemption from criminal liability
under article 78a of the PC with respect to minors, as a specific means for obtain-
ing the goals of the criminal law.

It must be noted that the active editing of article 78a of the PC [3] has an
imperative nature and concerns material prerequisites, in the cumulative avail-
ability of which courts of law are unconditionally obligated to exempt the perpe-
trator of criminal liability. The court follows their availability officially — without
a possibility for assessment of the individual peculiarities of the specific crime and
the social danger of the perpetrator or the attitude of the parties. The expansion
of the application field of the institute under discussion simultaneously deprived
the court of its discretionary rights with respect to the assessment of whether the
doer has to be exempted from criminal liability in the event of availability of the
envisaged prerequisites. In that manner the legislator deems that the irrefutable
presumption is present of reaching the desired general instructive and warning
effect of the penal law, with present required prerequisites, without complying with
the specific facts on the case, the personality of the perpetrator or other circum-
stances influencing the social danger of the deed and the perpetrator. The conclu-
sion imposes itself that the advisability of the exemption from penal responsibility
under article 78a of the PC is not based on circumstances related to the crime
perpetrated and the personality of the perpetrator; it is mechanically connected
with the presence of specific prerequisites. That is particularly unacceptable, when
there is a question of minor perpetrators whose personality’s peculiarities, indi-
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vidual development and emotional peculiarities impose the need for discretion-
ary power of the court for the assessment of the method of influence.

The existence of two independent regimes of exemption from criminal respon-
sibility of minor offenders imposes the comparison of the advantages and dis-
advantages of each of them. It is necessary that the law enforcing body should
estimate both the type of norm and its application scope and in each specific case
select the regime of exemption from criminal responsibility that will in the high-
est extent correspond to the interests of the perpetrator and the attainment of the
correction and instruction goals of the penalty, without using penal repression.

1. Advantages of article 61 of the PC:

1.1. In the application of article 61 of the PC, when the prosecutor refuses to
initiate legal proceedings, the interaction of the minor and the legislation system
will be completely avoided, and there will be no unnecessary stigmatization of the
perpetrator. With the option of “suspension of pre-trial proceedings by the prose-
cuting attorney’, and also with the third hypothesis — “refusal to submit the minor
to court’, that interaction will be minimal. Solely, when the court deems that the
minor must not be tried; in a procedural respect we will have a situation similar to
the situation of exemption under article 78a, para. 6 of the PC.

1.2. The exemption under article 61 of the PC can also be applied in the event
of perpetration of a serious crime. Theory and court practice have never contra-
dicted each other on that matter, and the fact is not accidental that the initial text
of article 29 of The Law for Tackling Antisocial Offences of Minors (LTAOM),
where that exemption was arranged - the crime was not deemed a serious one,
- was edited to its present form following the legal definition of “serious crime”
in article 93, item 7 of the PC. Moreover, there is no legal impediment for the
application of article 61 of the PC, even when the negative prerequisites of article
78a, para 7 of the PC are present — the harm caused is serious body injury or
death, or the perpetrator was drunken, or in a multitude of crimes, as well as the
crime was perpetrated against an authority body or in connection with the imple-
mentation of his work duties.

1.3. Under article 61 of the PC, it is mandatory to take into consideration the
peculiarities of the minor's psychology in the perpetration of offences — penchant
and thoughtlessness. These specifics of the subjective side of the deed are not
taken into consideration under article 78a of the PC which application is related
solely to specific objective prerequisites and excludes the individualized approach.

1.4. The possibility for multiple exemptions under article 61 of the PC, as well as
the lack of prohibition for a person that has already been tried to be released and
to undergo instructive measures, is the next advantage for minors when article 61
of the PC is applied. The law poses no restriction like the one envisaged in article
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78a, para. 1, “b“ - the perpetrator should not have been tried for a crime of gen-
eral nature, and should not have been exempted from criminal liability under the
order of that section.

1.5. When exempting under article 61 of the PC, there is no requirement for
the restoring of property damages involved, which is definitely more favourable
for the minor.

1.6. The norm is dispositive, and its application is placed under dependence on
the subjective assessment of the management and decision taking body — whether
in a specific case there can be successful application of instructive measures under
LTAOM.

1.7. The exemption from criminal responsibility under article 61 of the PC
ensures prompt, real and timely corrective interference, and in that way it is pos-
sible to avoid the institutional state interference being characteristic of the penal
process passing through all phases which could have a negative effect on the future
development of the minor and lead to his or her stigmatization [6].

1.8. The last advantage of the exemption under article 61 of the PC is its proven
application for many years, the established and non contradictory legal practice
in that application.

2. Shortcomings of article 61 of the PC:

2.1. The application of article 61 of the PC is excluded after the person that has
perpetrated the crime as a minor comes of age, because no instructive measures
can be imposed on adults instead of punishment, whereas — under the same cir-
cumstances — according to article 78a of the PC the person that has already come
of age by the moment of imposing of the legal act will be exempted from criminal
punitive responsibility, but will be imposed the administrative punishment - pub-
lic reprimand, possibly an administrative punishment — depriving of the right to
practise a specific profession or activity, because that person was under age by the
moment of the deed.

2.2. The prosecutor’s order of refusal to initiate or of suspension of the criminal
proceedings can be attacked only in front of the higher-ranking prosecutor. In
that manner there are no procedural guarantees that the perpetrator will con-
tradict his or her participation in the incriminated deed or his or her guilt with
the admissible proof and evidence, or will appeal the legal act with which he or
she was found guilty of the crime perpetrated. In that connection, the problem
is raised of the legal nature of the prosecutor’s actions when he or she refuses to
initiate or to suspend the pre-trial proceedings already initiated, when there is no
evidence collected of the deed and the guilt. In theory, the thesis is formed that in
that manner the minor's rights are restricted, in the event that he or she does not
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acknowledge his or her guilt and is of the opinion that the discussion of the case
in court will give him or her possibility to prove his or her innocence [7].

2.3. If the exemption is not applied by the prosecutor but by the court, the
minor will have passed through the entire punitive process — with its two phases.
Thus the minor will not to any extent be spared the stigmatization, it is just the
opposite. Moreover, if the court does not itself impose an instructive measure
and exercises its other opportunity - to refer the case to the Local Commission
for Tackling Offences of Minors (LCTOM), there an instructive case will also be
initiated and discussed on the case, which means that the minor will have to pass
through two procedures — under the Penal Procedure Code and under LTAOM.

2.4. The other downside of article 61 of the PC is that some of the instructive
measures under LTAOM, which are the solely applicable ones for that exemption
from criminal responsibility, are much harsher than the administrative punish-
ments envisaged in article 78a, para. 6 — public reprimand and deprivation of the
right to exercise a specific profession or activity. Placement in specialized board-
ing schools /instructive boarding schools (IBS) and social pedagogical schools
(SPS)/ is of repressive nature, and doubtless has harsher legal consequences than
both administrative punishments indicated.

3. Advantages of article 78a of the PC

3.1. The principles of humanism, procedural speed and economy of punitive
repression included in the institute of article 78a of the PC, meet the new para-
digm in the punitive policy for decriminalization and depenalization.

3.2.By applying article 78a of the PC, the stage of consecutive passing of the
minor through two different procedures — a punitive and an instructive case —
will never be achieved, because article 78a of the PC does not envisage a variant
of transferring the case to LCTOM.

3.2. For minors who turned 16 the proceedings of exemption under article
78a of the PC can conclude solely with the imposition of an administrative pun-
ishment - public reprimand, likely an administrative punishment - deprivation
of the right to practise a specific profession or activity, if the deprivation of such
a right is envisaged for the respective crime.

3.3. The refusal of the court to apply this type of exemption is subjected to
appeal due to the violation of the property law because the norm is imperative. It
is within the powers of the appellate and cassation instances to change the sen-
tence, respectively the decision, and to exempt the perpetrator from criminal
responsibility under article 78a, when the legal prerequisites are available. That
is an additional guarantee that the minor’s rights will not be violated when there
is a presence of the material and legal prerequisites for application of article 78a
of the PC, if the first instance court has ordered a vicious legal act.
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3.4. If the deed has not been perpetrated by the minor owing to penchant or
thoughtlessness, there is no obstacle for the application of article 78a, para. 6
of the PC.

3.5. The norm is applicable for continued crime under article 26 of the PC,
regardless of the number of deeds.

3.6. Although the practice is contradictory, a lot of crimes fall under the hypoth-
esis of article 78a of the PC, after the reduction under article 63 of the PC, which is
obligatorily applied for minors, a lot of these crimes can be of high social risk [8].
That makes the application field of article 78a exceptionally vast.

3.7. The imperative nature of the norm excludes the subjective approach of the
law enforcement body and is a condition for non contradictory legal practice.

3.8. In proceedings under chapter 28 of the Penal Procedure Code, the civil
claim is inadmissible, and the victim cannot exercise his or her rights of a civil
plaintiff and private accuser, furthermore, the victim cannot appeal court acts [9].

4. Downside of article 78a of the PC

4.1. The application of article 78a of the PC does not envisage the use of the
individualized approach by the court, like in the exemption from criminal respon-
sibility with imposition of instructive measures under article 61 of the PC.That is
to a great extent an unacceptable decision as far as it is a matter of minors, because
it is namely for minors that the court needs to have broad capabilities at its dis-
posal for taking into consideration the specificity of each individual perpetrator
and his or her specific deed.

4.2. An absolutely necessary prerequisite for the application of article 78a is
that the perpetrator should not have been convicted of a crime of general nature,
or exempted from criminal responsibility under that order.

4.3. The drunken state of the perpetrator [10] does not permit the application
of article 78a, although the use of alcohol is vastly common among minors [11].

4.4. To be exempted under that order, the minor must obligatorily have restored
the constituent property damages.

4.5. The norm of article 78a of the PC is inapplicable, when the deed has caused
death or serious body injury, irrespective of the form of the guilt for the occur-
rence of the result — with malice or unintentionally.

4.6. An obstacle to the application of the discussed institute is when the crime
was perpetrated against an authority body during or in connection with carrying
out his duties. As such a direction is frequently characteristic of hooligan deeds,
also typical of minors, this restriction narrows down the possibilities for applica-
tion of article 78a of the PC with respect to them.

4.7. As the administrative and punitive responsibility arises when a minor turns
16, for persons who are under 16 the consequences of the exemption under article
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78a of the PC can be much more serious than for those minors that have become
16 years old; for whom, for the same or a more seriously punishable crime, again
under article 78a of the PC, the court has imposed an administrative punishment
— public reprimand.

The discussed advantages and disadvantages of the two institutes of exemption
of criminal responsibility of minors do not impose a categorical conclusion about
which of the two regimes would be more favourable for the perpetrator. Regard-
less of the fact that the norm of article 78a of the PC is imperative and the appli-
cation of article 61 of the PC depends on the discretionary powers of the pros-
ecutor or the court, in each specific case it must be taken into consideration the
circumstances that have importance for the choice of the type of exemption from
criminal responsibility. In the event of competition between the two regimes, it
is necessary to observe in all cases both the minor’s rights and the goals that the
legislator poses for correction and instruction of the perpetrator without using
punitive repression.

On the basis of the advantages and disadvantages of both institutes, the conclu-
sion can be drawn that article 61 of the PC, with respect to minors who are under
16 years old, when the prosecutor refuses to initiate or to suspend the pre-trial
proceedings already initiated, is a more favourable legal norm, because the con-
tact with the judicial system is avoided to a higher extent, as there is no discussion
of the case in a jury session. In that sense, the imperative application of article
78a of the PC, when there are simultaneous prerequisites for application of both
types of exemption — both under article 61 and under article 78a of the PC, will
put the minor who is still under 16 years old in a more unfavourable legal situa-
tion compared to a minor that turned 16; the latter can only be exempted under
article 78a by the court. That is why the legislator should restrict the application
field of article 78a of the PC only to minors turned 16 on whom solely an admin-
istrative punishment can be imposed. In that manner, the content of the norm
will correspond to its systematic place in the PC. Taking into consideration the
analysis carried out and the arguments outlined, we would like to offer de lege
ferenda the following revision of the text of article 78a, para. 6 of the PC which
will correspond to the thesis outlined above:

“When the grounds are available under para. 1 and the deed has been per-
petrated by a minor turned 16, the court will exempt the minor from criminal
responsibility, by imposing an administrative punishment — public reprimand.
The court can also impose an administrative punishment - deprivation of the
right to practise a specific profession or activity within a term of up to three years,
if a deprivation of that right is envisaged for the respective crime®

Thus, for minors that are under 16 years old, solely the exemption under article
61 of the PC will remain, whereas for those turned 16, the court will be able to
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apply article 61 solely in the event that the prerequisites under article 78a of the
PC are not available.
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Bosnia and Herzegovina {BiH} is a complex country in Southeastern Europe
located on the Balkan Peninsula. It includes 4 components, each with its own Cri-
minal Code, Criminal Procedure Code and other laws as well. These four compo-
nents are: the State Level, two entities (Republika Srpska, the Federation of BiH)
and Brcko District [1, p. 3].

1. Countries executing foreign requests for confiscation of assets found in the-
ir territories (Article 14 of the UN Convention against Transnational organized
Crime/UNCATOC or Article 57.1 of the UN Convention against Corruption/
UNCAC) dispose of the assets in accordance with their national laws. Most often,
requested countries make laws to benefit themselves. Their laws postulate that, in
general, confiscated assets shall become their property. However, requested coun-
tries do not necessarily retain all assets. Options of their redistribution exist. In
particular, apart from returning any seized item to its initial possessor if s/he has
acted in good faith (Articles 12.8 and 14.2.ii of UNCATOC and Articles 31.9 and
57.1, 3 of UNCAC), the confiscated property may also be shared with the infor-
mer of its whereabouts as well.

Legal regulation of such sharing of assets is recommendable. It would be appro-
priate having a rule in law on asset sharing between the lawful owner (mostly, the
confiscating country) and the one who found and reported the assets, incl. the fore-
ign country which by requesting the confiscation of the assets contributed to the
successful result. The basic considerations for having such a specific rule in favor
of the requesting country are similar to those arguments which support benefi-
ting financially, under any national obligation law, persons who have found and
returned a lost item or who have reported its whereabouts, at least. Essentially, the
arguments are: to make everyone interested in providing such cooperation. Thus,
the person who returns a lost item is awarded with 10% of its value, pursuant to the
Republika Srpska {RS} Real Rights Law, or even up to 20% of the lost item’s value,
pursuant to the Armenian Civil Code, for example. Some similar share might be
foreseen in favor of anyone, incl. foreign countries which help BiH to find in its
territory and confiscate property which eventually would belong to its budget.

Also, international sharing of assets is widely recommended to stimulate exe-
cution of confiscation requests from foreign countries'. Pursuant to Point 38 (2)
of the Financial Action Task Force 40 Recommendations of October 2003-4,
“there should also be arrangements for coordinating seizure and confiscation pro-
ceedings, which may include the sharing of confiscated assets”.

At this point, bilateral agreements are the reliable legal instruments to achieve
international asset sharing. It is noteworthy that asset sharing arrangements
between countries find support also in multilateral UN instruments — Article 14
(3) (b) of UNCATOC. However, no multilateral convention expressly requires

! Asset sharing arrangements between requesting and requested countries find support in multi-

lateral instruments, such as UNCATOC - Article 14 (3)(b).
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sharing of confiscated assets. Moreover, one can hardly expect any multilateral
legal solution in the near future. According to reliable information, several years
ago Iraq carried out consultations for a Protocol on international asset sharing to
UNCAC. However, the Iraqi initiative did not yield any positive result?.

The issue of asset sharing has been solved to some extent in the EU by the
Framework Decision 2006/783/JHA of 6 October 2006 on the application of the
principle of mutual recognition to confiscation orders. Pursuant to Article 16,
when money has been obtained through the execution of a confiscation order,
it remains in full with the executing (requested) country, if the amount is 10,000
euros or less. Otherwise, 50 per cent of the amount obtained is transferred to
the issuing (requesting) country. This Framework Decision is liable to legislative
implementation by EU countries but it is also an example worth following by the
authorities in BiH as well.

A rule on international asset sharing would be particularly advantageous in
regard to foreign countries with which BiH has no international agreement con-
taining a provision on sharing of assets. As BiH is not likely to have such agree-
ments with all foreign countries, it must rely on domestic rules of other countries
on international asset sharing to benefit from it. Necessarily, BiH must develop,
in turn, its own provisions on such asset sharing to ensure reciprocity.

Lastly, no international asset sharing action excludes any domestic asset shar-
ing, incl. for the benefit of contributing state agencies in the country. On the con-
trary, international asset sharing might be complementary to such domestic asset
sharing in pursuit of the goal to be most efficient.

Either way, domestic rules on international asset sharing are necessary. As com-
petent public officials are in need of a law authorizing confiscation, they needs also
specific provisions (international or domestic, at least) authorizing any following
international asset sharing as well’. Otherwise, without a legal basis, no one can
give any part of the confiscated property to requesting/ informing countries in
order to financially stimulate them. Obviously, the act of giving in individual situ-
ations any part of the confiscated property to them without any legal authoriza-
tion (international or domestic) would constitute embezzlement in office by the
public official in charge unless the justification of extreme necessity or permissive
risk is applicable [2, p. 89].

2. Exceptionally, ad hoc agreements on international asset sharing might be
reached as well. In general, they are based on the principle reciprocity between

This information was received from the Iraqi authorities by the author of the current paper who
worked in Baghdad (2012-2013) as the Head of the Judiciary Team of the EUJUSTLEX for Iraq.
It might be appropriate to borrow the general idea of Article 20.6 of the Law of Azerbaijan on
the Prevention of the Legalization of Criminally Obtained Funds: ,, ... the funds or other property
confiscated on the territory of the Republic of Azerbaijan may be fully or partially delivered to* the
requesting country.
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requesting and requested countries. However, the country which approaches other
countries with requests for confiscation may rely on reciprocity with them if its
domestic legal framework for international cooperation is of good quality and does
not unreasonably prevent their incoming requests from being executed.

To avoid any such unreasonable prevention, the RS Criminal Assets Recovery
Act {CARA} should be improved. This Act provides for confiscation of any crime-
-conditioned property found in the territory of RS if some serious crime (speci-
fied in Article 2 of the Act) was committed and it has been ascertained by a local
judgment — Article 28 in conjunction with Article 48 (2) of the Act*. The problem
is that the CARA does not prescribe any confiscation if no such judgment is issu-
able because local criminal law is not applicable to the conditioning crime® at all.
For this reason the CARA is not well synchronized with the European Conven-
tion on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime
{ECLSSC} (ratified by BiH on 01 July 2004). The Convention virtually requires
some domestic law “extension” for its actual implementation in all cases where
confiscation is appropriate.

According to Article 13 of this Convention, "a Party, which has received a requ-
est made by another Party for confiscation concerning instrumentalities or proce-
eds, situated in its territory, shall: (a) enforce a confiscation order made by a court
of a requesting Party...; or (b) submit the request to its competent authorities for the
purpose of obtaining an order of confiscation and, if such order is granted, enforce
it”. Further on, pursuant to Article 14 “the procedures for obtaining and enforcing the
confiscation shall be governed by the law of the requested Party”; under Article 15,
“Property confiscated by a Party ..., shall be disposed of by that Party in accordance
with its domestic law”.

Obviously, the Convention makes no exception for cases when the requested
country’s criminal law is not applicable to the crime conditioning confiscation. The-
refore, the Convention does not free on the grounds that national criminal law is
inapplicable any requested country, incl. BiH/RS, from the obligation to confisca-
te at incoming international requests. The importance of such confiscation, even
though conditioned by a crime the requested country’s law cannot be applied to, is
beyond doubt, nowadays [3, p. 563].

It is true that if the assets wanted for confiscation are located in RS as a requested
country, this usually is a clear indication of a money laundering crime commit-

*  This Paragraph 2 reads: “Provided that there is no internationally reached agreement or that some

of the issues had not been defined by international agreement, international cooperation is to be
reached in accordance with the provisions presented by this Act”.

It is called “conditioning” as it opens the way to confiscation because the assets subject to confi-
scation are related to the crime (most often the link is causal: they originate from it) or because
the owner is sentenced for the crime and is in possession of assets which are also confiscable
on the grounds (Article 3.1 CARA) that are not explainable with his/her lawful income and are
likely to originate from some other criminal activity.
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ted in part, at least, in its territory. In theory, this place of commission makes the
applicability of local criminal law inevitable. Hence, it seems that once RS authori-
ties receive an international request for confiscation, they can institute own crimi-
nal proceedings for money laundering to obtain a local judgment ascertaining the
commission of this crime and then proceed with the requested confiscation.

In practice though, such money laundering is hard to prove, let alone be ascer-
tained by a local judgment. As a result, in almost all cases of incoming requests for
confiscation conditioned by crimes, committed abroad to which RS criminal law is
not applicable, its authorities would, inevitably, break the quoted Article 13 of the
Convention. To avoid such systematic violations, counterproductive to local budget
as well (see the quoted Article 15 of the Convention), the CARA should provide for
an additional confiscation procedure: triggered solely on the grounds of incoming
international requests for confiscation when the conditioning crime does not fall
within RS jurisdiction but has been ascertained, for example, by a judgment in the
requesting country. Otherwise, foreign countries may always reciprocate by refu-
sing to grant requests from BiH (RS) for confiscation, when their national crimi-
nal law is not applicable to the conditioning crime, even if - in contrast to BiH
(RS) - such confiscation is allowed under their law.

Probably, some prosecutors and judges may try to construe expansively, even
apply by analogy, the CARA provisions which allow confiscation (Article 2 and
28, specifically) for the purpose of including in the confiscation grounds also the
conditioning crimes committed abroad to which local criminal law is not applica-
ble. This is hardly feasible though, especially given the general idea of the in dubio
pro reo argument. Therefore, the positive result is likely to occur in few cases.
A serious risk of a negative result would always exist.

Obviously, the lack of a clear provision allowing confiscation when local crimi-
nal law is not applicable to the conditioning crime substantiates a risk of failure.
This risk created by legislative inaction cannot be justified since one simple legal
text is sufficient to remove the risk and guarantee success of confiscations condi-
tioned by crimes beyond the scope of national criminal law®.

In the end, it is appropriate to note that e.g. Article 2.2 of the Law of Azerbaijan
on the Prevention of the Legalization of Criminally Obtained Funds tried to offer
an alternative solution to the problem with confiscation of assets when the crimi-
nal law of the requested country is not applicable to the conditioning crime and
therefore, the crime is beyond the country’s jurisdiction. This Paragraph reads:

¢ As far as it can be judged from BiH, Macedonia, for example, faces the same problem. Article

27 (1) of its 2010 Law on Judicial Cooperation in Criminal Matters postulates that confisca-
tion requested by other countries shall be executed in conformity with the Criminal Code, the
Criminal Procedure Code and international agreements. Obviously, national legal framework
for such requested confiscation is necessary as international agreements refer to local laws re-
garding mechanisms of confiscation but none of the laws of Macedonia envisage the situations
when the conditioning crime is beyond the reach of its local criminal law.
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»This Law shall apply to the activities related to legalization of the criminally obtained

funds or other property and the financing of terrtorism outside the jurisdiction of the
Republic of Azerbaijan in accordance with the international instruments to which
the Republic of Azerbaijan is a Party".

However, while focusing on conditioning crimes beyond own jurisdiction, the
quoted legal text — similarly to Article 48 (1) CARA - relies only on international
law. Such a legislative solution is hardly sufficient to yield a positive result since
international law (Article 15 of ECLSSC) postulates that the property subject to
confiscation is disposed of by the requested country “in accordance with its domestic
law”. Hence, if the domestic law returns the issue to international law, the respec-
tive country creates a vicious circle (Lat.: circulus vitiosus) only. To get out of this
circle the domestic law of the requested country should expressly regulate this issue
by providing that even if the conditioning crime is beyond the criminal jurisdic-
tion of the country, the property shall, nevertheless, be confiscated if all other legal
requirements are met.

3. When it comes to the Federation of BiH, the other BiH entity, one can argue
that applicability of own criminal law to the conditioning crime is not always
necessary for confiscation on foreign requests. This is true in part since appli-
cability of own criminal law to the conditioning crime is not necessary in cases
when requested confiscation results from recognition and enforcement of foreign
judgments, incl. those which contain also some confiscation order. Therefore, this
confiscation is feasible as even the recognition of such foreign judgments does not
require applicability of own (the requested country’s) criminal law to the condi-
tioning crime. Once recognized, the foreign judgment is enforced together with
confiscation order which it contains. As per Article 37 (2, 3) of the Federation
of BiH Law on Forfeiture of Criminal Proceeds:

“(2) The decisions of the competent authorities in Bosnia and Herzegovina on the
basis of the Mutual Legal Assistance in Criminal Matters Law, which require tempo-
rary forfeiture ... shall be submitted to the Agency for execution.

(3) The provisions of paragraph 2 of this article are applicable to decisions of the
competent authorities in Bosnia and Herzegovina, which recognize and enforce fore-
ign judgments, if these decisions contain a measure of forfeiture of property and
proceeds of crime”.

It follows that the confiscation order within the judgment is executable in the
requested country’s territory even when its criminal law is not applicable to the
offence. Per argumentum a contrario, though, in all other situations, where a fore-
ign judgment is not enforced, no such a confiscation is possible even under the
quoted Law, if own criminal law is not applicable to the conditioning offence.
Two are these other typical situations where no foreign judgment is enforced but,
nevertheless, confiscation should be carried out: when an executable foreign requ-
est for the enforcement of a separate confiscation order issued in the requesting
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country has been received, and when an executable foreign request for confisca-
tion has been received without any confiscation order issued in the requesting
country - see both situations in Article 13 of UNCATOC. All this means that, like
RS, the Federation of BiH has to produce a general rule allowing confiscation even
when the conditioning crime is beyond own criminal jurisdiction.

4. BiH is neither a Party to the European Convention on the International Vali-
dity of Criminal Judgments, nor a Party to any other similar European instrument.
This should not be a long-lasting situation as the general tendency in Europe is to
comply with and implement the underlying principle of MUTUAL RECOGNI-
TION OF JUDICIAL DECISIONS [4].

This principle cannot be avoided by BiH given its EU orientation. The said
principle is reflected in Article 82 (1) (i) of the 2012 Treaty of the Functioning
of EU. This provision encourages the mutual recognition of sanctions (punish-
ments and security measures) in EU, incl. freezing and confiscation orders, and
financial penalties — see Framework Decision 2001/500/JHA on money launde-
ring, the identification, tracing, freezing, seizing and confiscation of instrumen-
talities and the proceeds of crime, the Framework Decision No. 2003/577/JHA
on the execution in EU of orders freezing property or evidence, the Framework
Decision 2006/783/JHA on the application of the principle of mutual recognition
to confiscation orders and the Framework Decision 2005/214/JHA on the appli-
cation of the principle of mutual recognition to financial penalties.

In view of all this, it is recommendable that the BiH authorities consider beco-
ming a Party to the European Convention on the International Validity of Cri-
minal Judgments (CETS 070). This is particularly necessary given Article 62 (1)
(i) of the BiH Law on Mutual Legal Assistance in Criminal Matters. It postulates
that foreign criminal judgments are executed in BiH “only where so provided by
international treaty’.
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Introduction

The transport sector is an essential component of the global economy and is
often used for its development. In every contemporary society the level of eco-
nomic growth is directly proportional to the quantity and quality of the transport
infrastructure. In order to fulfill the needs of the increasingly progressing world
economy, both short and long distance transportation of dangerous goods is often
required.

The carriage of goods by land is always accompanied by a certain risk of an
accident but if these goods are hazardous there is also the possibility of spillage
which in turn leads to risks of fire, explosions and environmental damage.

The main task in the transportation of dangerous freight is to ensure security
by minimizing the risk when carrying it along the entire route. This primary goal
can be achieved by guaranteeing the security of all safety aspects for trouble-free
transport of hazardous goods under normal conditions /packages; filling and
degree of filling; marking and labeling; mixed loading; technical equipment; spe-
cial safety equipment; fixing transport; driver training; loading, overloading and
unloading; documents/. All of the elements mentioned above have the same con-
nection with the accident and this relationship depends on the intensity of their
impact.

The aim of this paper is to examine the advantages and drawbacks of rail and
road transport as alternatives for carrying dangerous goods as well as to develop
a procedure to manage the risk of the transportation of such freight by ground
transport.

1. Selection of the mode of transport for the
carriage of dangerous goods

When analyzing the accidents related to the transport of hazardous freight, it is
essential to determine the type of transport.

Rail is the most efficient way of transporting goods over long distances and long
routes. However, in the case of an accident, it can cause a range of health related,
physical, and environmental and other types of damages. Because of the addi-
tional risks posed by the large amount of cargo being carried, the degree of injury
and damage can be very high.

Road transport provides fast and urgent delivery of goods and cargo and is
characterized by high flexibility and maneuverability, the ability to determine
the route and the delivery time, furthermore rail, air and sea transport normally
require its use. This type of transport features the possibility of organizing the
deliveries of small packages by simply using vehicles with smaller loading capac-
ity in order to reduce the delivery time. Very often when the dangerous goods are
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being delivered by road, they pass through urban routes with heavy traffic, large
commercial and industrial sites, schools, residential and public buildings. There-
fore the occurrence of an accident is a precondition for the appearance of signifi-
cant damages and casualties.

The choice of mode of transport requires an analysis of the technical and
economic characteristics of the different types of transport, focusing on the
following points: features of the vehicles, specifics of the operation, economic
efficiency and others. [3, pp. 80]

On this basis, it becomes necessary to solve the following dilemma - shipping
a large amount of cargo in one course using rail transport or the same amount
of cargo being transported in small consignments by road. [2]

The first option includes higher costs, and the second is accompanied by
a higher probability of accidents - hence the occurrence of possible damages.

The amount of dangerous goods that are being transported and the likelihood
of an accident are both influential and are risk factors (as well as the probability
of an accident and the severity of the damage it can cause).

Possibilities to reduce the first risk factor include:

o Increasing the amount of a load, which will reduce the number of shipments
and thus the probability of an accident;

o The proper selection of a route which is less populated, outside of any industrial
sites and nature reserves and with good driving conditions;

o Full information on climate and season in order to avoid slippery roads in
winter /when the likelihood of an accident is twice as high/ and to restrict trav-
els considering the temperature on traffic routes provided that the hazardous
cargo that is being transported is dependent on the temperature;

« Providing quality packaging and reliable attachment of dangerous goods,
which will reduce potential harm to people and the environment.

Regarding the appearance of the second risk factor / the potential damage /, the
risk can be reduced by:

+ Reducing the amount of cargo in each shipment, since smaller quantities
of dangerous goods will lead to a lower level of damage in the case of an acci-
dent. This in turn leads to an increase in the number of shipments which on
the other hand is not an effective solution from an economic perspective /the
result of reducing the risk in this possibility is practically equal to a reduction
of the likelihood of reducing the risk of an accident /;

« Ensuring the quality of the packaging, the loading and the securing of the
dangerous goods;

 Correctly selecting the route.
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Often after an analysis it is established that the first ways to reduce the two
risk factors are contradictory with each other, resulting in the price becoming
a leading criterion when choosing the mode of transport.

There are hazardous materials /e.g. waste / that do not cost much, but exist in
large quantities which makes it possible that the cost of the transport exceeds the
price of the material. In this case, the sender often chooses the cheaper transport.
Any mistake can bring great losses to the organization and for that reason the
manager or the freight forwarder should have a good knowledge of logistics,
economics and organization and management of transport.

When analyzing the problems associated with the use of combined transport,
the importance of route planning is emphasized. There should be a minimum
number of overloads, storages and stops during the transportation, which can
be achieved with modern methods and ways of packaging - using containers for
instance.

2. Risk management in the transportation
of dangerous goods by road

Risk management in the transportation of dangerous goods is essential and
a necessary condition for ensuring the security and safety during their carriage.
In order to manage this risk successfully and accordingly reduce it to safe levels, it
is necessary to analyze all types of hazards that may occur at various stages during
the transport of dangerous goods.
The main stages of the procedure for managing the risk (Figure 1) are:
« Risk analysis;
« Risk assessment;
« Risk reduction.
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Fig. 1. Procedure for risk management
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Analysis and assessment of the risk require considerable amount of information.
Basic information should include data on:
« The amount and type of dangerous goods;
o Characteristics of the designated transport route /hazardous areas, residential
areas , weather and climate/;
o Alternative traffic routes;
+ The number of incidents on the route for a certain period of time;
o The location and composition of the rescue services on the route.
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The route has to be divided into individual road segments (these are separate
road sections of the route with approximately the same characteristics) in order to
make a precise assessment of the risk.

Identification of the hazards requires identifying all hazards, hazardous situ-
ations and hazardous events associated with the transport of the amount of dan-
gerous freight with the selected type of land transport. For this purpose data for
the types of hazards that may occur in case of a spill of the transported dangerous
goods is required, as well as secondary hazards that can be activated depending on
the location of the accident and the presence of hazardous sites in the impact area.

The probability of an accident is determined by the probability of a road acci-
dent, the probability of a spillage of the dangerous goods and the possibility of an
explosion or fire with the following formula: [4]

P.(I) = P,(A).P(B|A) (1)
where : I — random event accident;
A - random event road accident (RA);
C - random event spillage;

i — number of the road segment on the selected route.
The probability of road accidents on the route is defined as:

_ %
Pi(4)= (2)
where: N; - number of RA in the i-th road segment;

tr; — traffic in the i-th road segment,
for a specific time interval.
It can be interpreted as the number of collisions to the total number of vehicles
that have passed.
Spillages after the occurrence of a road accident are random events that are
a realization of a random variable that has a Poisson distribution [1, pp. 14-22]

P(n) = L2 o1 G)

where: n - number of spillages;
V - coefficient, which is determined by statistics /average number
of spills per unit of length per unit of time /;
L - length of the route, m.

Formula (3) shows that for determining this probability, the presence of statis-
tics on spillages that occurred under these conditions is necessary.

In order to determine the amount of damages, it is necessary to determine
the impact zone of the accident, as well as the objects of infrastructure and
people caught in this area. The shape and size of the area of impact depend
not only on the substance which is being transported, but also on other factors
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such as topographic relief, infrastructure, time, speed and direction of wind
and others.

Various geometric shapes are used to describe this area. Traditionally, the
area of impact is expected to be a circle centered at the scene of the accident and
is accepted to be called “Dangerous Circle”. [5, pp. 1-5] The estimated radius
[6] of hazard is an important assessment, which determines the material and
environmental damage, and the number of vulnerable people in the use of a spe-
cific route. The radius depends on the type of dangerous goods being transported,
their amount and the time of impact on people and objects found in the “Danger-
ous Circle”

The risk assessment for each road segment of the route is calculated by the
formula:

R; = P;(4).V,(4) (4)
where: P(A) is the probability of damage A in the i-th road segment;

V(A) - severity of the damage A in the i-th road segment.
The risk assessment for the entire route is calculated by the formula:

R=3X",Ri (5)
where: Ri - total risk in the i-th segment,

7 — number of segments.

Risk reduction is a lowering of the risk, which involves the application
of methods and means for prevention and limitation of the damages. In this case
this is achieved mainly by changing the route and time for transportation.

Based on this study, we can conclude that risk management in the transportation
of dangerous goods by road should primarily focus on its reduction within the
normal range, which can be achieved on the basis of:

1. The right choice of land transport depending on the type and the amount
of dangerous goods being transported and the length of the route for their
transportation ;

2. The correct choice of the optimal traffic route, taking into account the density,
type and characteristics of the existing transport network. The optimal route
for traffic on the one hand should be with minimal risk - satisfying the public,
on the other hand - at minimal cost - satisfying the business;

3. The choice of the time of the day for the transportation of the dangerous
goods, taking into account the traffic flow and the population density on the
selected route at different times of the day.
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1. Introduction

The general rule set in Article 26, paragraph 2 of the Obligations and Contracts
Act ("OCA”), that the transaction is void when the form of validity is not obse-
rved, also applies to the commercial transactions under Article 288 of the Com-
mercial Act (°CA”), taking into account, of course, the special rules and objectives
of commercial law. Apart from that, the sanction for a void transaction due to the
lack of form ad solemnitatem is provided for in Article 293(2) CA. An important
exception to this rule, however, is contained in Article 293(3) CA, according to
which the party cannot rely on the nullity if it can be inferred from its conduct
that it did not contest the validity of the action/statement.

The exception under Article 293(3) CA applies only to commercial transac-
tions and it only refers to their nullity due to non-compliant written form of vali-
dity’. In Decision No. 94 of 9.07.2015 in case No. 2094/2014, ruled under Article
290 of the Code of Civil Procedures (“CCP”), the Supreme Court of Cassation
(°SCC”) expressly accepts that the rule of Article 293(3) CA refers not only to
the statutory form of the transaction but also to the form explicitly agreed by the
parties for concluding an additional agreement.

The provision of Article 293(3) CA is part of the general rules laid down in Part
III of the CA for the conclusion of commercial transactions. Article 293(3) CA is
applicable both to objective commercial transactions under Article 1(1) CA and to
unilateral and bilateral subjective commercial transactions®. In its jurisprudence
under Article 290 CCP et seq., the Court of Cassation agrees that “non-compliance
with the legal form of validity of a commercial transaction does not automatically
lead to its nullity, and this is one of the differences between commercial and civil law,

' Decision No.14 of 04.02.2013 of the Supreme Court of Cassation in case No. 1201/2011.

2 Decision No. 50 of 25.04.2012 of the SCC in case No. 95/2011, and Decision No. 66 of 05.07.
2012 in case No. 376/2011, where the rule of Article 293(3) CA is also applied to an insurance
contract concluded between an individual and the insurer, which in its essence constitutes an
objective commercial transaction and which has an established written form for validity.
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where under the latter the nullity occurs regardless of the behavior of the parties”. In
commercial law, in order for the non-compliance with the form to result in nullity
of the transaction, Article 293 (3) CA requires its validity to be contested. Accor-
ding to the SCC?, this rule approximates the nullity due to non-compliance with
the form in commercial law with partial nullity in civil law (i.e. Article 27 OCA).
In other words, the nullity in case of non-observance of the form of the transac-
tion in commercial law can be remedied by the provision of Article 293(3) CA.

2. Controversies regarding the prerequisites
for the application of the provision of Article
293(3) CA

In its well-established case law, the SCC accepts that the application of Article
293(3) CA cannot be based on the mere silence of the parties, without any active
conduct aimed at the legal consequences of the transaction. Article 293(3) CA
does mention silence assimilated to consent but instead a behavior of the party to
a transaction, from which it can be concluded that it did not dispute the validity
of the statement.

For example, in Decision No.529 of 14.10.2008 in case No. 240/2008, the SCC
has ruled that the prohibition on reliance on the nullity of a contract is relevant
for the party who, by his/her conduct, has demonstrated acceptance of the effect
of the transaction. Such conduct, from which it can be concluded that there is no
objection, is the acceptance of the performance of the counterparty to the con-
tract. Therefore, in this case, the defaulting party, who in turn has to provide per-
formance, has no objection against the nullity of the contract, but in stead has to
fulfill his/her obligations. The assessment of whether or not the conduct of either
party gives rise to the conclusion that it did not contest the validity of the state-
ment is decided on a case-by-case basis.

The case law shows concrete examples of conduct from which it can be conclu-
ded that the validity of the statement is not disputed. For instance, in case of a con-
tract, which has not been signed by the insured, but the latter has nevertheless
paid the initial installment and has brought action for damages in relation to the
insurance coverage®. Based on Article 293(3) CA and in light of this case, it should
be concluded that the absence of a signature does not lead to the nullity of the
insurance contract and does not prevent the possibility of obtaining insurance
indemnity. There are similar cases when the insurer has accepted the payment
of an installment from the insurance premium, has accounted for the insurance

3 Decision No.129 of 07.01.2013 in case No. 683/2011.
4 Decision No. 115 0f 23.07.2013 of the SCC in case No. 348/2012.
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policy and has sent the data to the Information Center of the Guarantee Fund®, or
when the insurer has accepted the payment of the insurance premium under the
insurance policy and on the basis of it has incurred damages for which he has paid
compensation to the insured person®.

3. Scope of application of the rule under
Article 293(3) CA. The issue with the
qualified written form and the notarial form
in the context of Article 293(3) CA

The provision of Article 293(3) CA does not allow a party to a commercial
transaction to rely on the nullity due to a non-compliant form under the con-
ditions set out there. This rule is provided for the sake of security of the trade
turnover’.

3.1 The question, which arises, is whether a party to a public
procurement contract can invoke the rule of Article 293(3)
CA in the case of non-conformity of the content of a public
procurement contract with the provisions of Article 18 and
Article 19 of the repealed Public Procurement Act ("PPA”)?

The case was as follows: On the basis of Article 266, paragraph 1 OCA, the con-
tracting authority under a contract for execution, concluded under the PPA, was
ordered by the court to pay the next remuneration to the contractor, whereby as
a proof of the work performed, 19 duly adopted acts were presented. Moreover, as
a proof of payment, the contracting authority has also presented invoices.

In the context of the proceedings at first instance and on appeal, the contracting
authority maintained an objection of nullity of the contract in question, alleging
the lack of a contractual clause for the lodgement of a guarantee by the contractor,
as well as a nullity of the subsequent annexes concluded with the legal prohibi-
tion of subsequent amendment of the contract of public procurement contracts
without a specified deadline - e.g. violation of the legal provisions under Article
30, paragraph 2, Article 19 and Article 17, paragraph 2, of the repealed PPA. The
appeal court rejected those objections on the grounds of Article 299(3) CA, argu-
ing that it could not be inferred from the conduct of the party that it had challen-
ged the validity of the contract.

> Decision No. 50 of 25.04.2012 of the SCC in case No. 95/2011.
¢ Decision No.179 of 27.11.2012 of the SCC in case No. 527/2011.
7 Decision No. 201 of 12.02.2015 of the SCC in case No. 3351/2013.
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According to the legal motives set in Decision No. 14 of 04.02.2013 of the SCC
in case No. 1201/11, this conclusion is incorrect. It is precisely because of the spe-
cificity of the commercial transactions and “the duty of a good trader”, as defined
by the law (Article 302 CA), that the decision-maker by virtue of Article 293(3)
CA limits the ability of a party to invoke the nullity due to a defect in the form
of validity of a commercial transaction, if it can be inferred from its conduct that
it did not contest the validity of the statement at the very time it was agreed. When
this party has accepted the counterpart performance, but refuses to fulfill his/her
obligations, claiming non-compliance of the form of validity of the transaction,
this is a manifestation of bad faith in commercial relations, which is not tolerated
by the legislator.

In this case, however, the provision of Article 293(2) CA has been applied
incorrectly because it is only relevant for commercial transactions and it only
affects their nullity due to their non-compliant written form of validity. Therefore,
Article 293(3) CA is inapplicable when it concerns the nullity of a commercial
transaction due to its contradiction with the imperative provisions of the law. This
follows from Article 288 CA, which refers to the provisions of the civil legislation
in the cases not provided in the Commercial Act - i.e. Article 26, paragraph 1
OCA, according to which the contracts contradicting the law are void. In this way,
the SCC has accepted that the form only covers the way in which the will of the
parties has been expressed, and not its content. For comparison, in administrative
law, the form is understood to mean both the way in which the will is expressed,
and the rules prescribing particular requisites as part of the content of the will;
such as the conditions of validity of the individual administrative act — e.g. the
name of the author, the time and the place of the issuance of the act; the lack
of those elements is qualified as lack of form.

Nevertheless, in commercial law, this is not always the case. And often, the legal
norm requires that wills have certain content (i.e. the so-called requisites of the
transaction - e.g. the bill of exchange, the check, the promissory note, the insu-
rance policy, the concession contract, etc.). However, in the judgment mentioned
above, the court of appeal seems to be guided by the logic that their non-com-
pliance would lead to the defect “contradiction of the transaction with imperative
legal norms”, and not to a lack of form. The author shares this understanding.

3.2 The question of the application of Article 293(3) CA
in respect of contracts whose form of validity is more serious
than the private written one

The provision of Article 293(3) CA speaks of a written form, but it is not clear
whether it is the ordinary written form or whether it also applies to the qualified
written form when the latter is raised as a condition for the validity of the con-
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tracts. This question is of great practical value, since for a number of transactions,
which may also be concluded as commercial transactions, the law provides for
a qualified written form - certification of the signature as a form of validity of an
immovable property in the capital of a commercial company (Article 73(1) and
(5) CA), the transfer of shares (Article 129(2) CA), etc.

In one of its cases®, SCC agrees that despite the provision in Article 144(1) and
(2) of the Road Traffic Act, a qualified form for the transfer of a motor vehicle - i.e.
written form with a notary certification of the signatures - in the absence of such
an agreement and in the presence of the prerequisites under Article 293(3) CA,
the party which has accepted the execution cannot rely on the nullity of the con-
tract due to the lack of form. An invoice issued by the seller (i.e. a car dealer) and
signed by the manager of the company, in which the plaintiff is mentioned as the
addressee, has been presented before the court. The invoice contained a complete
individualization of the sold car and the price. In addition, a copy of the cash regi-
ster of the company was provided for cash paid at the same date, representing the
sale price of the vehicle.

In order to reach the legal conclusions, first, the SCC refers to the practice whe-
reby the bilaterally signed invoice is treated as compliant with the form prescri-
bed by law. Second, it is pointed out that there is a commercial transaction with
regards to the seller and that the same is valid under the conditions of Article
293(3) CA, although the invoice is signed only by seller and the signature of the
recipient is missing, since there was no dispute over the validity of the latter’s
statements. The invoice contained all the requisites of the sale, such as the type
of goods, price, method of payment, description of the parties to the transaction
- i.e. the statements of the parties were recorded in a way that allowed them to be
reproduced (Article 293(4) CA).

Another similar hypothesis from which it can be concluded that the rule
of Article 293(3) CA is also applicable in respect of transactions for which the
law requires a qualified written form for validity, is examined in Decision No. 71
of 22.06.2009 in case No.11/2009. In particular, the SCC agrees that the commer-
cial sale of self-propelled equipment within the meaning of the Registration and
Control of Agricultural and Forestry Equipment Act is not null and void, altho-
ugh the requirement of Article 12 of the same act that a contract for the transfer
of the ownership of such equipment with an engine power of more than 10 kW
must be concluded in written form with notary signature endorsement was not
complied with.

The SCC justified its conclusion precisely by applying the rule of Article 293(3)
CA to the case, arguing it by examining the conduct of the parties to the contract.
Specifically, it was found that: (i) the question of the nullity of the contract was not

8 Decision No. 56 of 06.10.2015 of the SCC in case No. 5143/2014.
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raised by the parties because of the absence of a legally established form, nor were
any evidence gathered in this respect; (ii) the seller of the self-propelled machi-
nery has not submitted proof of compliance with the statutory form requirement
but has claimed a valid contract, relied only on the invoice he has submitted and
on which the parties have not disputed that it governed their contractual relations;
(iii) the defendant-buyer also did not plead before the court of first instance that
the contract was null and void because of a lack of form; he has merely established
that he had fulfilled his obligation as a purchaser and paid in full the price stated
on the invoice. In this way, the SCC has reached the well-founded conclusion that
the prerequisites of Article 293(3) CA were present in the case, and as such has
accepted that the transaction in question, although not concluded in the form
required by law, has produced legal effect and has validly bind the parties.

3.3 The rule of Article 293(3) CA and the notarial form for
the validity of the legal transactions

In its jurisprudence, the SCC has ruled on the question of whether the so-called
“amorphous form” of commercial transactions, established by the norm of Article
293(3) CA, is applicable in respect of commercial transactions in which owner-
ship rights or limited rights in rem are transferred to immovable property for the
validity of which a notarial form is established by law.

In Decision No. 201 of 12.02.2015 in case No. 3351/2013, the SCC absolutely
accepts that “Article 293(3) CA does not apply to real estate transactions betwe-
en traders for whose validity a notarial form is established by law”. The reasoning
of the Court is that the rule of Article 18 OCA on the notarial form of transactions
concerning ownership rights or limited property rights on immovable property
and the related notarial certification rules are imperative and aim to ensure the
security of the civil turnover and the stability of the public relations regardless
of whether the party is a trader/legal person or a natural person.

In this regard, the SCC explicitly states that: “The security of civil and commer-
cial turnover and the stability of public relations relate both to the acquirer, as well
as to the future transfer of ownership of the property - i.e. ensuring and proving
the property ownership and establishing security for the prospective acquirer that the
transaction legitimizing the transferor is genuine. If it is accepted that the provision
of Article 293(3) CA does not allow a party to a commercial transaction to invoke
nullity on account of a non-compliant notary form, this would mean that also in the
case of a written contract for the purchase and sale of immovable property, which is
not concluded in notary form (i.e. without a notary deed), if the party to the commer-
cial transaction does not oppose it, the transaction would have a transferring effect.”

According to the SCC, “such an understanding and interpretation of the said
rule would introduce uncertainty in the civil and commercial turnover and in view
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of the provisions of Article 112 of the Property Act, as well as the Act on the Regi-
stry on Entries, the registration of the acts transferring the right to property or the
establishment, transfer, alteration or termination of another right on real estate. The
purchase and sale of a real estate as a commercial transaction is not subject only
to the rules of commercial transactions, as the requirements for the form and entry
of the notarial deed and the transaction-related effect of the transaction are provided
in civil law and are aimed at protecting the security of a larger circle of public rela-
tions than the relations only in commercial transactions..

4. Instead of conclusion

It can be inferred from the SCC’s considerations that, in order to apply Article
293(3) CA, it is not sufficient to have present its prerequisites provided therein. In
particular, the effect of that provision should be seen in the context of the general
rules of civil law and civil procedures which, by means of mandatory norms, requ-
ire a qualified form for the validity of transactions, the order for their execution,
as well as the entry requirements, the general purpose of which is to safeguard the
interests of all legal subjects, whether they are commercial or non-commercial in
nature.

R b b i
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1. Introduction

Candidates for cadets in the higher military schools in Bulgaria are subjected to
a two- stage selection procedure - at the admission and after successful comple-
tion of the first year of their study the cadets are placed in different specializations.
This report suggests ways to improve the effectiveness of the selection and ranking
stages.

2. Comparability between the primary
and the secondary selection of cadets

In search of ways to increase the effectiveness of the relation between primary
and secondary selection, we collate data from three consecutive years in which
the same methodology has been used. [8] The dynamics in the nature of ranking
at the admission of the cadets and after completing the first year is presented by
mathematical function (Formula 1) in Fig. 1. [3,4]

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr

Fig. 1. Ranking of the candidates for cadets at the admission (2006) and after the com-
pletion of their 1 year (2007).
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Fig. 2. Ranking of candidates for cadets at the admission in 2007 and after completion
of the first year in 2008.

The difference in the ranking of candidates for cadets at the admission in 2007
and after completion of the first year in 2008 is shown in Fig. 2.

It is noteworthy that the initial ranking of candidates for cadets to be enrolled
at the higher military school, for example in the range of the 20™ position, there
is an increase of 4-5 times in the ranking values after the first year. This is due to

shortcomings in the methodology for determining the total score: Ofax,. as
a result of subjective assessments in the disciplines “Attitude towards the military
system and behaviour” and “Leadership”

Meanwhile it reflects the wishes of the cadets to be distributed in a prestigious
specialization and/or in the preferred one.

Another trend is observed in the ranking of the cadets after the first year in
2009. Dynamics in the change of dependencies are presented in Fig 3.
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Fig. 3. Difference in the ranking of the cadets enrolled in 2008 and after the comple-
tion of their first year (2009).

Dynamics in the ranking of the cadets who completed their first year of study
in 2009 show that those ranked in the first 7-10 positions have kept their posi-
tions; dependences from the 20" to the 80™ position are identical, over 80" posi-
tion, however, there are converging trends.

(Fig. 3.) [1].

The data show that the trend seems to be to increase the deviation in the ran-
king after the first year from the time of their enrollment, and the magnitude
of the deviations is displayed in Fig. 5.

TPA®UKA CbNOCTABALLA OTKNOHEHUATA B KTACUPAHETO NPU NPUEM
1 CNEQ MbPBU KYPC NPE3 TPU NOCNEAOBATENHMU FOQUHU
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Fig.5. Deviations in the ranking of cadets at their enrollment at the higher military
school and after completing their first year in the period 2007-2010. [2]

The trend of changing positions in the ranking of cadets after the completion
of their first year shows that over 39% of students have increased their ranking
by over four positions, and 38% by more than seven positions, which means that
there are inaccuracies in the initial selection of candidates. The following two fac-
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tors have an impact on the deviations from the initial ranking and the one after
the first year:
« subjective factor - formed by the commanders’ subjective assessments under
the criteria “Attitude to the military system and behavior” and “Leadership”;
o pursuit of achieving higher grades in all subjects.

The complex impact of the two factors is determined on the basis of data in
Table 1. and the dynamics of changes in ranking. Hence the ratios of these two
factors in the overall ranking can be expressed by the relationship:

nglas =0. 689F954b + 03]1F[ (2)

succe

The significant weight of the subjective factor influence, its value is 68.9%, may
have negative influence on the second factor. On the other hand, the desire for
choice of specialization is in direct relation to the pursuit of higher grades in all
subjects and on this basis re-selection is done.

To reveal the cause of the discrepancies which have occurred, it is necessary
that more comprehensive and thorough examination of the records of each can-
didate be done and on this basis determine how their success changes and the
subjective factors which have the greatest impact on it. The evaluation of selection
effectiveness requires a comparative analysis of the criteria for ranking and distri-
bution of cadets upon completion of the initial selection.

3. Identification of the priorities and the
hierarchy of the existing elements involved
in the system of admission and training

of cadets

A tool for qualitative modeling of complex problems in the system of admis-
sion and training of cadets is a procedure in which part of the elements of are
components that form a candidate’s score, which for the purposes of the analysis
should be arranged in relative weight, i.e. priority [5,6,7].

A variant of such a hierarchy of priorities defined in the existing methods is
presented in Table 1
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Tab. 1. Components, arranged by relative weight, which form the total score for
admission of cadets[2]
Ne Elements of the methodology for admission of cadets Relative weight Prc:jg;;t:ve
1 Written examination in a subject from the curriculum of the 0.345 0.255
secondary school/ state exam assessment
2 Written test in English, French or German 0.005 0.002
3 Physical fitness test 0.155 0.153
4 Psychological test 0.195 0.265
5 Medical examinations 0.255 0.325
total 1.00 total 1.00

Relative weights ordered as per the importance of the components which form
the candidate’s score in perspective (Table 1) shows that the top of the hierarchy is
the item Medical examinations - 0.325. It is almost equal to the elements — Written
examination in a subject from the curriculum of the secondary school/ state exam
assessment and Psychological test. The latter implies the need to offer options for
increasing the adequacy of the system of admission and training of cadets.

4. Methodology for admission and training
of cadets

Determining the effectiveness Eff;*  of the methodology for admission:

home
Chad = S [ Ou ACE ) T T3 10 Tyl Mi™ ] (3)
On this basis, it is necessary to take account of changes to the key elements

exa

involved in the formation of Cj,;, the most important of which is Changes in
the relative weight of the written competitive examination in a subject from the
curriculum of secondary school / assessment of the state graduation exam. The
ranking of each candidate for a cadet, according to the methodology for total
score formation is determined by the formula:

Balyy,, =20, + 0, +0,,+0,+(0, ) (4)

The total score of the candidates for cadets is presented in separate intervals
which range from 20.00 to 33.00 and the number of candidates in each interval
has similar laws for the distribution of magnitudes.

By using the average data for the admission of cadets for 2006-2012, the laws
on distribution as per candidate’s total score between these dependencies is shown
in Figure 6.
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Fig. 6. Laws on distribution of candidates’ total score by intervals on admission to
a higher military school for the period 2006-2012

These dependencies related to the distribution into intervals of the total score
of a candidate obey the normal distribution law. The remaining laws on distribu-
tion take into account the proximity of the data of the histogram to higher values
of the deviations than the actual values. The special feature of the presented histo-
gram is the relation of the number of prospective cadets enrolled with total score
less than 21,00.

An important part in increasing the efficiency of the method of admission
of cadets is the particularity of the relation: candidate’s total score and the asses-
sment of the admission exam or assessment of the state exam.

Data used with average values concerning the admission period 2006-2012,
the specifics are presented in Fig. 7.

1 0

3
3 [oF
i |

Fig.7. Relation between candidates’ total score and the assessment of the admission
exam or state exam upon entering university for the period 2006-2012. [2]
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The relation between the values of the admission score and the assessment
of the speciality or the state exam for entering higher military school consists
of two main parts. One is approximately linear — in 27.00 < Bal},, > 30.00 , the
other - highly nonlinear in Balj , <21.00.

Specificities between critical points show that: between critical point Ne 1
and Ne 2 the range of the admission score is: 20.50 < Balj,; <21.00, which
is a decreasing function compared within 3.505<0,<3.559. And at values
20.00 < Baly,, < 20.50, it is respectively 3.715<0, <3.505, expressed by the rela-
tion between critical points Ne2 and Ne3 which is approximately four times reduc-
tion in the value of 0, in comparison to the magnitude of the total score. That
dependence is due to the assessments obtained by the candidates at the admission
exams in different subjects, and taking into account the formation of Bal},,; test
scores of the Psychological test.

For example, should all other conditions be equal and the entrance score is
17,00 and the assessment is O, =3.00, it is still possible to form Bal;,; = 20.00,
which is implausible for the admission procedure. Furthermore, candidates who

have total score 20.00 < Bal},; <21.00 always - in the ranking after the first year
and after completing their study -90...95% of them keep the same positions, which
substantially reduces the quality of education. To compensate for this, it is advised
that the minimum score be changed to Bal},,_,.,, = 21.00. Under this condition,
the assessment of the competitive exam or the assessment of the state graduation
exam needs to be O, > 3.5.. Moreover, the nature of the relation between points Ne

5 and Ne 6 is linear, where 21.00 < Balj,,; < 25.00 and can be expressed by a linear
equation. And the relation between points Ne6 and Ne7 is linear as well, where

25.00 < Balp,; < 30.00 with significant values of the coefficient @ .

Hence, to increase the efficiency of the selection procedure of candidates for
cadets and bring it closer to the ranking after the first year of study; it is essential
that mandatory minimum score of 21.00 be introduced for all candidates.

References:
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MeToznuka 3a IIpoBeXK/laHe Ha IICHXOJIOTMYEH NMOJOO0p Ha KaHAUMATUTE 33 Kyp-
cautu B HBY ,Bacun JleBckn” (ITpmeta ¢ mporokon Ne 44/27.04.2010 r. Ha
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The right of security is based on the need to guarantee the life and health of its
citizens and the respect for public order. Article 5 of the ECHR protects “the
right to liberty and security”. The term ,freedom® is interpreted by the court as
a basic human right, which includes ,,the physical freedom of the person“[1]. The
obligation of the state to ensure the security of its citizens and the rule of law by
ensuring that the right to liberty is based on the general purpose of Article 5 - no
one should be deprived of his liberty in an ,,arbitrary way“[2].

The facts

The case was examined by the Grand Chamber of The European Court
of Human Rights. An appeal was lodged against the United Kingdom of Gre-
at Britain and Northern Ireland by eleven non-United Kingdom nationals. The
applicants alleged, in particular, that they had been unlawfully detained, in breach
of Articles 5§ 1 of the Convention and that they had not had adequate remedies
at their disposal, in breach of Articles 5 § 4 of the Convention.

After the events of 11 September 2001 the United Kingdom joined with the
United States of America in military action in Afghanistan, which had been used
as a base for al-Qaeda training camps. As the main reason the Government con-
tended that international terrorists, notably those associated with al-Qaeda, had
the intention and capacity to mount attacks against civilian targets on an unpre-
cedented scale. In the Government’s assessment, the United Kingdom, because
of its close links with the United States of America, was a particular target from
network for Islamist terrorist operations linked to al-Qaeda. They considered that
there was an emergency of a most serious kind threatening the life of the nation.
Moreover, they considered that the threat came principally, but not exclusively,
from a number of foreign nationals present in the United Kingdom, who were
providing a support.

On 11 November 2001 the Secretary of State made a derogation order under
section 14 of the Human Rights Act 1998 in which he set out the terms of a propo-
sed notification to the Secretary General of the Council of Europe of a derogation
pursuant to Article 15 of the Convention based on an existing state of emergency.
As a result of the public emergency, provision is made in the Anti-terrorism, Cri-
me and Security Act 2001, inter alia, for an extended power to arrest and detain
a foreign national which will apply where it is intended to remove or deport the
person from the United Kingdom but where removal or deportation is not for the
time being possible, with the consequence that the detention would be unlawful
under existing domestic-law powers. A number of these foreign nationals could
not be deported because of the risk that they would suffer treatment contrary to
Article 3 of the Convention in their countries of origin.



Mishkov Radoslav Raychev, The right to security in the case of a. and others v. the United Kingdom
Globalization, the State and the Individual, No 2(14)/2017

| 243

The extended power to arrest and detain will apply where the Secretary of State
issues a certificate indicating his belief that the person’s presence in the United
Kingdom is a risk to national security and that he suspects the person of being
an international terrorist. This is a measure which is strictly required by the exi-
gencies of the situation. That certificate will be subject to an appeal to the Special
Immigration Appeals Commission (‘SIAC’), will have power to cancel it if it con-
siders that the certificate should not have been issued. There will be an appeal on
a point of law from a ruling by SIAC. In addition, it will be open to a detainee to
end his detention at any time by agreeing to leave the United Kingdom.

Compared to Domestic-law powers of detention - the Immigration Act 1971
persons can be detained while waiting for their removal or deportation. This
power of detention can only be exercised during the period necessary, in all the
circumstances of the particular case, to effect removal and that, if it becomes clear
that removal is not going to be possible within a reasonable time, detention will
be unlawful [3].In some cases, where the intention remains to remove or deport
a person on national security grounds, continued detention may not be consistent
with Article 5 § 1 (f) as interpreted by the Court in the Chahal case[4].

The first seven applicants have challenged the legality of the derogation, cla-
iming that their detention under the 2001 Act was in breach of their rights under
Articles 14 of the Convention in proceedings before SIAC. The Special Immi-
gration Appeals Commission did rule that the derogation was unlawful because
the relevant provisions of the 2001 Act unjustifiably discriminated against foreign
nationals, in breach of Article 14 of the Convention. The powers of the 2001 Act
could properly be confined to non-nationals only if the threat stemmed exclusi-
vely, or almost exclusively, from non-nationals and the evidence did not support
that conclusion.

Contrary to the view of SIAC, the Court of Appeal held that the approach adop-
ted by the Secretary of State could be objectively justified. There was a rational
connection between the detention of non-nationals who could not be deported
because of fears for their safety, and the purpose which the Secretary of State
wished to achieve, which was to remove non-nationals who posed a threat to
national security. The Court of Appeal added that it was well established in inter-
national law that, in some situations, States could distinguish between nationals
and non-nationals, especially in times of emergency.

The House of Lords found that the applicants’ detention under Part 4 of the
2001 Act did not fall within the exception to the general right of liberty set out
in Article 5§ 1 (f) of the Convention. Lord Bingham summarised the position in
this way: “A non-national who faces the prospect of torture or inhuman treatment
if returned to his own country, and who cannot be deported to any third country,
and is not charged with any crime, may not under Article 5§ 1 (f) of the Conven-
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tion and Schedule 3 to the Immigration Act 1971 be detained here even if judged
to be a threat to national security” (see Lord Bingham, at paragraphs 8-9) [5].

The majority of Lords also examined whether the detention regime under Part
4 of the 2001 Act was a proportionate response to the emergency situation, and
concluded that it did not rationally address the threat to security and was a dispro-
portionate response to that threat. They relied on three principal grounds: firstly,
that the detention scheme applied only to non-nationals suspected of internatio-
nal terrorism and did not address the threat which came from United Kingdom
nationals who were also so suspected; secondly, that it left suspected international
terrorists at liberty to leave the United Kingdom and continue their threatening
activities abroad; thirdly, that the legislation was drafted too broadly, so that it
could, in principle, apply to individuals suspected of involvement with internatio-
nal terrorist organisations which did not fall within the scope of the derogation. In
addition, the majority held that the 2001 Act was discriminatory and inconsistent
with Article 14 of the Convention, from which there had been no derogation.

The European Commissioner for Human Rights to the Council of Europe
published opinion on certain aspects of the United Kingdom’s derogation from
Article 5 of the Convention and Part 4 of the 2001 Act. In that opinion he expres-
sly criticised the lack of sufficient scrutiny by Parliament of the derogation provi-
sions and questioned whether the nature of the al-Qaeda threat was a justifiable
basis for recognising a public emergency threatening the life of the nation. He
expressed emphasising that as a result of his visit he was in a position personal-
ly to testify to “the extremely agitated psychological state of many of them”. The
Commissioner also expressed a conclusion about the availability under the law
of the United Kingdom of alternative measures to combat the threat of terrorism.

In relation to the conditions of detention and the effect of detention on the
applicants’ health the European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment visited the detained applicants
and made a number of criticisms of the conditions in which the detained appli-
cants were held. On the occasion of inhumane conditions a group of eight consul-
tant psychiatrists prepared a Joint Psychiatric Report on the detained. The Report
has concluded “The problems described by the detainees are remarkably similar
to the problems identified in the literature examining the impact of immigration
detention. This literature describes very high levels of depression and anxiety and
eloquently makes the point that the length of time in detention relates directly
to the severity of symptoms and that it is detention per se which is causing these
problems to deteriorate”.

In view of these events the Government announced their intention to repeal
Part 4 of the 2001 Act and replace it with a regime of control orders, which would
impose various restrictions on individuals, regardless of nationality, reasonably
suspected of being involved in terrorism and withdrew the derogation notice.
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The law

The Court must consider the proceedings the certification proceedings in
respect of each of the detained applicants in the light of the statements made by
the parties, referring to the open materialc presented in the proceedings. It notes
that the open materialc against the sixth, seventh, eighth, ninth and eleventh
applicants contained detailed information about their actions. It considers that
these allegations were sufficiently detailed to permit the applicants effectively to
challenge them. It does not, therefore, find a violation of Article 5 § 4 in respect
of the sixth, seventh, eighth, ninth and eleventh applicants.

With respect to the first, eleventh, third and fifth the Court does not consider
that these applicants were in a position effectively to challenge the allegations aga-
inst them. There has therefore been a violation of Article 5 § 4 in respect of them.
The Court also found that there was a risk of the lack of proportionality of the
measures taken to ensure the right of security to the right to freedom of the indi-
vidual. It follows that there has been a violation of Article 5§ 1.

The court unanimously has held that there has been a violation of Article 5
§ 4 in respect of the first, third, fifth and tenth applicants but that there was no
violation of Article 5 § 4 in respect of the sixth, seventh, eighth, ninth, eleventh
applicants and there has been also a violation of Article 5 § 1 of the Convention
for all the affected complainants. The Court notes that the above violations could
not give rise to an enforceable claim for compensation by the applicants before the
national courts. It follows that there has been a violation of Article 5 § 5.

Reasoning

The Court considers that the House of Lords was correct in holding that the
impugned powers were not to be seen as immigration measures, where a distinc-
tion between nationals and non-nationals would be legitimate, but instead as
concerned with national security. Part 4 of the 2001 Act was designed to avert
a real and imminent threat of terrorist attack which, on the evidence, was posed
by both nationals and non-nationals. The choice by the Government and Par-
liament of an immigration measure to address what was essentially a security
issue had the result of failing adequately to address the problem, while imposing
a disproportionate and discriminatory burden of indefinite detention on one gro-
up of suspected terrorists. As the House of Lords found, there was no significant
difference in the potential adverse impact of detention without charge on a natio-
nal or on a non-national who in practice could not leave the country because
of fear of torture abroad.

The argument of the Government in only to confining the measures to non-
-nationals, to take into account the sensitivities of the British Muslim popula-
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tion in order to reduce the chances of recruitment among them by extremists.
However, the Government have not placed before the Court any evidence to
suggest that British Muslims were significantly more likely to react negatively to
the detention without charge of national rather than foreign Muslims reasonably
suspected of links to al-Qaeda. In this respect the Court notes that the system
of control orders, put in place by the Prevention of Terrorism Act 2005, does not
discriminate between national and non-national suspects.

In conclusion, therefore, the Court, like the House of Lords, and contrary to
the Government’s contention, finds that the derogating measures were dispropor-
tionate in that they discriminated unjustifiably between nationals and non-natio-
nals. It follows that there has been a violation of Article 5§ 1.

Article 5 § 4 guarantees a right to “everyone who is deprived of his liberty by
arrest or detention” to bring proceedings to test the legality of the detention and
to obtain release if the detention is found to be unlawful. It entitles an arrested or
detained person to institute proceedings bearing on the procedural and substan-
tive conditions which are essential for the “lawfulness” of his or her deprivation
of liberty. The notion of “lawfulness” under Article 5 § 4 has the same meaning as
in § 1, so that the arrested or detained person is entitled to a review of the “law-
fulness” of his detention in the light not only of the requirements of domestic law
but also of the Convention, the general principles embodied therein and the aim
of the restrictions permitted by Article 5 § 1.

The reviewing “court” must not have merely advisory functions but must have
the competence to “decide” the “lawfulness” of the detention and to order release
if the detention is unlawful [6]. The proceedings must be adversarial and must
always ensure “equality of arms” between the parties. In remand cases, since the
persistence of a reasonable suspicion that the accused person has committed an
offence is a mandatory condition for the lawfulness of the continued detention,
the detainee must be given an opportunity effectively to challenge the basis of the
allegations against him [7].

In Chahal, the applicant was detained under Article 5 § 1 (f) pending deporta-
tion on national security grounds and the Secretary of State opposed his applica-
tions for bail and habeas corpus, also for reasons of national security. The Court
recognised that the use of confidential material might be unavoidable where
national security was at stake but held that this did not mean that the executive
could be free from effective control by the domestic courts whenever they cho-
se to assert that national security and terrorism were involved. The Court found
a violation of Article 5 § 4 in the light of the fact that the High Court, which
determined the habeas corpus application, did not have access to the full material
on which the Secretary of State had based his decision. Although there was the
safeguard of an advisory panel, chaired by a Court of Appeal judge, which had full
sight of the national security evidence, the Court held that the panel could not be
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considered as a “court” within the meaning of Article 5 § 4 because the applicant
was not entitled to legal representation before it and was given only an outline
of the national security case against him and because the panel had no power
of decision and its advice to the Home Secretary was not binding.

The urgent need to protect the population of the United Kingdom from a ter-
rorist attack and the right of the applicants under Article 5 § 4 to procedural
fairness must be balanced. Although the Court has found that the applicants’
detention did not fall within any of the categories listed in sub-paragraphs (a)
to (f) of Article 5 § 1, it considers that the case-law relating to judicial control
over detention on remand is relevant, since in such cases also the reasonableness
of the suspicion against the detained person is a mandatory condition. Moreover,
in the circumstances of the present case, and in view of the dramatic impact of the
lengthy - and what appeared at that time to be indefinite — deprivation of liberty
on the applicants’ fundamental rights, Article 5 § 4 must import substantially the
same fair-trial guarantees as Article 6 § 1 in its criminal aspect [8].

The right to security is a fundamental human right. Its observance and assurance
by the government must not lead to the violation of other basic human rights. The
case of A. and Others v. The United Kingdom reflects the need for safeguards
to prevent arbitrary action against the individual's right to liberty and security.
Public security meets the needs of citizens for the right to safe living, but not to
make decisions about the violation of basic human rights- the right to freedom in
the face of fear of terrorist acts.
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Asnoted in the Handbook for police and security authorities concerning coope-
ration at major events with an international dimension, III.2.3 Terrorist Threats,
due to the fact that the European Union and some of its Member States are impor-
tant players in international politics, the European Union and its Member States
are likely to be targets of politically or religiously motivated international terror-
ists. [1, p. 10] In the document is presupposed that apart from international ter-
rorists attacking the European Union or its Member States at major events there
is a possibility of attacks by terrorist groups or organizations located within the
European Union or its Member States. The aims of such terrorist attacks could
be the event itself, VIPs, politicians of the European Union, national delegations
of Member States or the public taking part in the event.

The presence of the international media is an important point from the perpe-
trators’ perspective, since this offers a platform for the presentation of the group’s
or organisation’s ideology. For the prevention of terrorist attacks information and
intelligence about terrorist groups and organisations is essential and ought to be
available at all times. Therefore, it is important for the organising Member State
and its law enforcement agencies to share information and intelligence in gen-
eral and as appropriate to the event. The law enforcement agencies should decide
which terrorist groups and organisations - and individual persons - could be
relevant, and check their own data base according to the event. In addition, all
other Member States should independently contribute relevant information with
respect to those persons, groups and organisations. The selection of suitable, nec-
essary and appropriate security measures should be based on threat assessment
and risk analysis.

In the annual report, Europol’s Director notices that .. the threat [of al-Qae-
da - inspired terrorism] has evolved and lone actors or small EU-based groups
are becoming increasingly prominent, as is the Internet as a key facilitator for
terrorism-related activities” [2, p. 7]. It is concluded that 2011 presented a highly
diverse terrorism picture which would probably be mirrored in 2012, with a pos-
sible increase in lone and solo actor plots [2, p. 8]. “...the incidents in Norway in
July 2011 prove that attacks performed by individually-operating actors are not
a practice limited to al-Qaeda inspired terrorism” [2, p. 11].

Some key judgments in the paper are made. Firstly, numbers of terrorist inci-
dents and arrests continue to fall, but overall activity relating to terrorism and vio-
lent extremism still represents a significant threat to EU Member States. Secondly,
“...The different modi operandi used in the violent extremist incidents in Nor-
way in July 2011 ... has demonstrated the devastating effect of firearms. Since the
Mumbai attacks of 2008, the potential impact of a successful firearms assault has
been obvious and may be chosen by future attackers” [2, p. 34].

The picture of terrorism threat in Europe described above requires increased
joint efforts of Member States to gather preliminary information to prevent and
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protect people and critical infrastructure, especially in large municipalities in
conducting mass events. Evaluating the security-related risks and risks of terror-
ism assaults and their assessment is an indispensable tool for reaching the goal
successfully.

The project SMART CIBER (System of Maps Assessing Risk of Terrorism
against Critical Infrastructures in Big Events Rallies) is directly financed by “The
Prevention, Preparedness and Consequence Management of Terrorism and other
Security-related Risks” (CIPS) programme under the European Commission Gen-
eral Department of Home Affairs. The programme is designed to protect citizens
and critical infrastructures from terrorist attacks and other security incidents. It
does this by fostering prevention and preparedness, particularly by improving the
protection of critical infrastructures. At the same time, projects address conse-
quence management — a key component for the smooth coordination of crisis
management and security actions, in particular following terrorist attacks.

Over 140 million euro for the period 2007-2013 has allocated by the European
Union for operational cooperation and coordination actions (strengthening net-
working, mutual confidence and understanding, developing contingency plans,
exchanging and disseminating information, experiences and best practices). [3]

The project SMART CIBER is carried out by the Municipality of Milan along
with Universita Cattolica del Sacro Cuore, Municipality of Varna (Bulgaria),
Municipality of Budapest (Hungary), Safety Region of Rotterdam (the Nether-
lands), Region Lombardia (Italy) and the United Nations Interregional Crime and
Justice Research Institute (UNICRI). It aims at improving the assessment of the
risk of terrorism against critical infrastructures at EU level (public transport, elec-
tricity, water, gas, etc) in metropolitan areas, with a special focus on big events.
Starting from the experiences of four European countries (Italy, the Netherlands,
Hungary and Bulgaria), the project wants to develop an “Integrated Risk-Map
Against Terrorism Issue’, informatics map revealing the level of “Risk” and its
location through the intersection of several pre-defined risk-indicators.

The project objectives can be summarized as follows: 1) to create, promote
and support the development of a model for the protection of critical infrastruc-
ture, with particular emphasis on to the methodologies for risk assessment; 2) to
improve the information management about critical infrastructures; 3) to achieve
the integration of all risk maps belonging to subjects involved in the prevention
of terrorist attacks; 4) to establish specific indicators helpful to report on the map
the risks of terrorist attacks against critical infrastructure providing a regular
update of such a mapping; 5) to use a private network that includes the whole
partnership, so that everyone has a standard diagnostic framework and constantly
updated list of potential risks.

Specific tasks and actions arising from these objectives are: 1) Defining indica-
tors. The aim is to identify empirical and objective indicators which can be shared
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by all partners in order to measure terrorism risk; 2) Comparative analysis and
experience sharing. This task requires drawing a comprehensive picture of system
and methodologies in place in the EU regarding risk assessment in order to share
best practices; 3) Model of integrated mapping of terrorism risks. This means to
elaborate a mapping model based on terrorism risk indicators integrating criti-
cal areas for big events; 4) Organizational and technological aspects. This task is
connected with defining the conditions to make the mapping model useable in
all partner countries; 5) Tests in Milan, Rotterdam, Budapest, Varna. The task is
focused on validating the model in each city; 6) Final elaboration of methodologi-
cal tool. It is based on tests, to develop the operational guidelines for mapping
risks and replicate the model in other contexts as well as use it as a tool for risk
assessment at EU level; 7) Dissemination of the results. The aim is to familiarize
stakeholders with risk assessment mapping system in view of its wide application
and further development.[4]

Project SMART CIBER target groups in Bulgaria

The first project SMART CIBER target group is Varna Municipality, Director-
ate “Security Management and Public Order Control’. It has the following depart-
ments: 1) Defensive and Mobilization Preparation; 2) Civil Protection Operations;
3) Classified Information and Video Surveillance; 4) Public Order Protection with
its subdepartments Public Order sector and Environmental Control sector; 5)
Construction Control and Supervision and 6) Commercial Activity and Tour-
ism Control with its subdepartments Commercial Activity Control sector and
Tourism Control sector. Most of the rights and responsibilities of these municipal
structures are focused towards strategic planning, coordination and information
management, policy making and management of the risk maps, rather than law
and security enforcement itself.

Nevertheless, there is a functioning structure - registered as a separate legal
entity with a 100% ownership of the Municipality — which is entrusted particu-
larly with the security, prevention and protection of certain public infrastructural
facilities: the Municipal Security Company or as it is also known, the Municipal
Police.

Facilities, guarded by the Municipal Security company (“Municipal Police”)
are: “Prostor” Sports complex, “Primorski” swimming complex, “Chaika” ten-
nis court complex, “Vinitsa” equestrian facilities, “Lokomotiv” Sports complex,
“Delfini” swimming pool, “Vladislavovo” Stadium, Municipal Sports Complex,
“Asparuhovo” rowing facilities, “Mladost” and “Primorski park” sports complex-
es, “Youth Centre” Municipal facilities. In addition to all these sports infrastruc-
tures the Municipal police has the responsibility to ensure the security of the Port
Warehouse facilities; the Open-Air Amphitheatre and both large city parks — Pri-
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morski and Asparuhovo - are patrolled by their vehicles, as are all city pedestrian
underpasses. Their furthermost responsibility is the Aladzha Monastery complex
on the outskirts of the City.

As it is evident, most of these structures are largely recreational. For all other
critical infrastructures (CI) the responsibility of providing for their security lies
completely with the private or public operators and infrastructure owners. Should
they be of public interest, they are also within the competence of various public
order and law enforcement organizations — the second project SMART CIBER
target group. With all of the below-listed organizations the Municipality and its
“Security Management and Public Order Control” Directorate has daily working
relationships and frequent collaborations:

1. Ministry of Interior:

a. Represented locally by the Provincial Police Directorate of the MI and its five
District Police Precincts, based on the City territory.

b. The other separate enforcement subdivisions of the MI are:

i. National Police Service - incl. Specialized Police Forces and National Gen-
darmerie Service — deployed specifically to secure important facilities and
buildings, to respond to riots and counter militant threats — an intermedia-
te form between Police and Army forces.

ii. Border Police Service (with applicability in Varna as well)

c. Fire Safety and Civil Protection Chief Directorate has taken over the func-
tions of the recently closed national “Civil Protection” service, which aims
to prevent and act in cases of natural disasters, accidents, terrorist threat and
military preparations.

2. National Security State Agency has counterespionage duties. It also includes

Organized Crime Service with special and ad hoc duties.

3. Ministry of Defense
4. Private security contractors, which obtain permits with the MI structures.

The main aim is all local and regional law enforcement organizations to be
directly involved in implementing “the risk maps” by sharing information and
contributing constantly to their continuous elaboration.

The third project SMART CIBER target group is the largest and it comprises
of CI stakeholders — public or private. These can include infrastructure managing
agencies, municipal, national or private event organizers, ‘crisis scenario’ teams,
researchers, inter-institutional task forces, etc.

The transportation services in Varna are both public and private. The Muni-
cipality aims to implement a new and general reorganization of its integrated
services; but about 40% of the city’s public transportation means would remain
private, although tied to the general administrative city planning, mapping and
systematic approach. Energy supply services are all private. Water Supply and
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Sanitation services are all public, with 51% belonging to the Ministry of Regional
Development and 49% to the Municipality. Local roads, bridges etc. are owned by
the Municipality. The Port is State-owned. Almost all other culturally and socially
significant buildings are privately owned.

The perceived fragmentation of ownership and responsibility consequently
transfers into various databases, monitoring systems, control and enforcement
procedures. However, all critical infrastructure planning and permit issuing is
done (or at least coordinated) at a centralized local and national level. Information
Security departments are maintained at the different levels by the City and Regio-
nal administrations, as well as the Ministries of Internal Affairs and of Defense.

Project SMART CIBER beneficiaries in Bulgaria are: 1) The Ministry of Inte-
rior - maintaining and coordinating public security forces; observing laws and
procedures adopted to prevent and combat instances of terrorism; adopting and
implementing the law enforcement to create the adequate procedures to prevent
and repress Trisk scenarios’ about the terrorism threat; 2) Public security forces
at all levels — Regional Police Directorate, Specialized Terrorism Combat For-
ces, National Services for Combat against Organized Crime, etc.; 3) The ‘Capital
of Culture 2019’ initiative committee, to be transformed into an organizing body,
with the model for prevention against terrorist risks; 4) Civil Society, all inhabi-
tants and guests of the City of Varna, receiving actual and potential protection
as European citizens - if and when under threat benefiting from the policies and
forces in place to combat such risks.

As it was mentioned above, the main project outcome is to create a model
of integrated mapping of terrorism risks on the basis of identification of empiri-
cal and objective indicators and critical analysis on the interconnections between
them. The system of indices and indicators for the model can be reached through
at least three different perspectives (approaches).

The first approach is based on structural data (demographic indicators), which
have been adopted from the city map of Turin (Italy) and can be adapted, accor-
ding to the requirements of the project SMART CIBER. It has already been tested
as a system through specific software. [5]

As an optional approach for selecting data, it can be used the EVIL DONE
model. [6, 7] The EVIL DONE model is based on the theories of situational cri-
minology applied to terrorism and acts as a tool that, although still in the process
of development, has already been tested by the police in various countries especial-
ly to assess the attractiveness and exposure to risk of potential targets of terrorism.
For the SMART CIBER project this is very interesting because, firstly, the model
is set in the perspective of “Big Events” and “Critical Infrastructure”, which are by
definition “attractive” targets; and secondly, it can provide operational guidance
with respect to the evolution of risk scenarios, indicating the criticality of specific
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areas of the city. EVIL DONE is an acronym in which each letter represents a cha-
racteristic of the object analyzed (area, place, CI, etc.).

In the final part of the article would be present a detailed model of a digital map
which can be tailored by project partners according to their legal, cultural and
social framework in order to make it operational within their specific contexts and
to identify who can provide relevant information (e.g. structural data), as well as
to develop future cooperation with the Critical Infrastructures, classified as highly
potential targets of terrorism according to the EU Council Decision n°® 2007/124/
EC about a Program of Prevention, Preparedness and Consequence Management
of Terrorism and Security related Risks [8] and the specific Action Plan on Criti-
cal Information Infrastructures Protection (CIIP) - COM (2009) 149. [9]

In order to construct an integrated digital risk map from methodological point
of view there have to be defined clusters of information, indexes and indicators.
Clusters of information are the perspectives of the observation (“what we look
at”). The index is a theoretical category that serves to guide the observation (“the
focus of the observation”). Indicators are empirical facts/data that serve to measu-
re the extent of a phenomenon (“what we collect”). Namely, a phenomenon is
looked at through a specific focus of observation (clusters + indexes) in order to
collect relevant and measurable empirical data (indicators).

In the course of the project at least 3 clusters are selected: 2 concern the risk
map while the last deals with further developments on the basis of some limits.

1. Cluster 0: set of data focused on specific structural data (geo-location).

2. Cluster 0.0: set of “sensitive targets” belonging to the Critical Infrastructures
(CI) & the Big City (BC) contexts (geo-location).

3. Cluster 0.1: indicators of social uneasiness drawing on the cluster 0 (geo-location).

4. Cluster 1: critical infrastructures, namely relevant indicators focused on criti-
cal infrastructures related to early warnings (EWs) and red flags (RFs) (geo-
location).

5. Cluster 2: big cities, namely relevant indicators within the urban context relat-
ed to early warnings (EWs) and red flags (RFs) (geo-location).

6. Cluster 3: resilience opportunities (further developments).

Indexes are used in order to measure risk alerts. Early Warnings (EWs) are
weak signs that should raise risk alerts, especially if matched with other data. On
the map EWs have to be represented with a light red color (static). Red Flags
(RF) measure medium or high risk. On the map, RFs have to be represented with
a dark red color (dynamic). EWs turn into RFs on the basis of: 1) Repetitions
(% of a single indicator; % interaction among indicators that is data matching);
2) Spatial proximity (two or more than two indicators in the same area).

The limits of this approach can be summarized as follows: 1) The observers
are mainly the local police, therefore there is a lack of other crucial data collected
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by, for instance, the state police; 2) Selective attention with the consequent risk
of ignoring important EWs; 3) The training which needs to be homogenous and
focused on “what to look at”; 4) Technological differences among the partners;
5) Technological determinism: risk of relying exclusively on technology without
taking into account a more socio-technical approach to security devices; 6) This
model is not sufficiently predictive and literature has highlighted the impossibility
of predicting through indicators only.

Some recommendations have to be implemented in order the outcome of the
project — the digital risk map to become a useful tool for local risks of terrorism
and other related risks to be predicted.

« Atutmost importance is to develop training activities (theory & practice) spe-
cifically addressed to local police agents & critical infrastructures employees;

o It is crucial to develop a network of info-sharing among the involved insti-
tutions and stakeholders (CI and Municipality of Milan) through an “official
agreement”;

o It is also crucial to define the responsibility-sharing (who is responsible for
what) through an “official agreement”;

The institutions and stakeholders involved in should define a specific protocol
about “mass-media communication and approach” in case of emergency events
(safety/security: ex. terrorist attack).
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Successful management and regulation of migration processes is an impor-
tant tool for the development of each country and the migration and integration
of immigrants as a key moment at national, regional and global level.

The word “migration” originates from Latin — migratio, migro, meaning reloca-
ting, migrating. Migration is related to a change of permanent residence. It is not
just a movement of people but a complex social process that affects many coun-
tries, the socio-economic life of entire communities and individuals. Migration is
the movement of people from one place to another for the purpose of permanent
or non-permanent residence, usually by crossing a national border.

Migration flow is the process of movement of parts of the population at the
same time from one geographic territory to another. The strength of a migration
flow depends on two conditions: the number of population in the regions between
which migration flows occur and their location [1, p. 2, 6].

Migration policy aims to ensure effective management of migratory flows, fair
treatment of citizens and the provision of an area of freedom and security for all
everyone.

The presence of a refugee wave often results in negative consequences for the
receiving refugee countries. Typically, a refugee is forced to leave his country
of origin due to a legitimate fear of persecution and seeks protection under inter-
national law.

The international regulatory system for refugees and migrants protection inc-
ludes a number of international instruments, including the Convention on the
Status of Refugees, adopted on 28th of July 1951 in Geneva; The Protocol on the
Status of Refugees, adopted on 31st of January 1967 in New York; The Statute
of the United Nations High Commissioner for Refugees (UNHCR), approved by
the United Nations General Assembly on December 14th 1950, as well as interna-
tional law relating to the protection of human rights.

The Convention relating to the Status of Refugees is the cornerstone of inter-
national refugee law. The Convention lays down basic minimum standards for
the treatment of refugees, without prejudice to States granting more favourable
treatment [2]. It sets out the conditions under which a refugee loses his status,
identifies the persons to whom the Convention applies and those to whom it does
not apply. The Convention does not apply to those for whom there are serious
reasons for considering that they have committed war crimes or crimes against
humanity, serious non-political crimes, or are guilty of acts contrary to the pur-
poses and principles of the United Nations. The Convention also does not apply to
those refugees who benefit from the protection or assistance of a United Nations
agency other than UNHCR. The Convention does not apply to those refugees who
have a status equivalent to nationals in their country of asylum. The Convention
prohibits the expulsion or forced return of persons who have obtained refugee sta-
tus. The right of the refugee to be protected against forcible return or expulsion to
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the border of the territory where his or her life or freedom was threatened is regu-
lated in art. 33, item 1 of the Convention. States are required to abide by the ban
on expulsion or return. The Geneva Convention identifies possible legal regimes
for refugees, including the rights and obligations of refugees with regard to the
country that granted them the right to asylum. Given the fact that the Convention
was created after the World War II, the definition of refugee refers to persons who
have become refugees “as a result of events occurring in Europe before 1 January
1951[3].

Over time, it appears that the flow of refugees is not only temporary - as a result
of the World War II, but also due to other events related to new migration flows. As
a result, the 1967 Protocol on the Status of Refugees, which abolishes the time and
geographical constraints contained in the Convention, was adopted in New York.

The Geneva Convention and the New York Protocol provide for the criteria for
a person to be recognized as a refugee, the conditions under which he ceases to
be a refugee and the circumstances in which he is excluded from the scope of the
Convention, The definition of refugee. The Convention regulates the legal status
of refugees, their rights and obligations in the country of asylum, as well as the prin-
ciples and criteria for individual and group refugee status determination [4, p. 3].

In 1949, the General Assembly, in its Resolution 319 (IV) of 3 December, deci-
ded to establish Office of the High Commissioner for Refugees (UNHCR). Accor-
ding to the Charter approved by the UN General Assembly with Resolution 428
(V) of 14.12.1950, the High Commissioner is completely apolitical and decides
humanitarian and social problems for groups and categories of refugees.

High Commissioner authorized by the UN General Assembly, assumes the
function of providing international protection under the auspices of the United
Nations refugees who fall under the Statute and of seeking permanent solution
to the problem of refugees by assisting governments and, with approval of the
respective governments, private organizations to facilitate the voluntary repatria-
tion of such refugees, or their assimilation within new national communities, and
denial of their forced vrashtanet in the country where they had a well-founded
fear of persecution. The main categories of persons benefiting from UNHCR’s
protection are: refugees and asylum seekers; Stateless persons; Voluntary retur-
ning refugees in the country of origin; Internally displaced persons in the coun-
try of origin; And persons in a risky situation. Initially, the Office was set up as
a temporary institution for a three-year term, its mandate extended for five-year
periods. By UN General Assembly Resolution 58/153 of 22 December 2003, the
mandate of the Office of the High Commissioner for Refugees was extended for
an indefinite period of time to resolving refugee problems.

The Constitution of the Republic of Bulgaria since 1991 regulates the mechani-
sms of protection of foreigners in our country. The types of protection provided
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in the Republic of Bulgaria to persons who left their country for humanitarian
reasons or because of persecution are also prescribed in the Basic Law.

The main legal act directly related to persons seeking protection on the territory
of the Republic of Bulgaria is the Law on Asylum and Refugees. The law has been in
force since 1 December 2002 and it repeals the Refugees Act of June 11, 1999.

The Bulgarian law on Asylum and Refugees is in line with international legal
instruments in the field of the protection of fundamental rights and freedoms
of foreign citizens. The main purpose of the legal act is to ensure the applica-
tion of the relevant European legal instruments in Bulgarian internal legislation
[5]. When drafting the law, the provisions of all EU Directives, Conventions and
Regulations that have been signed and adopted by our country.

The main purpose of legal regulation of procedures are the rules for the pro-
tection of persons seeking refugee status in Bulgaria. The Agreement between the
Government of the Republic of Bulgaria and the United Nations High Commis-
sioner for Refugees, signed in 1993 contains the basic conditions under which the
Office of the United Nations High Commissioner for Refugees, in the framework
of its mandate cooperates with the Government of the Republic of Bulgaria, esta-
blishes a bureau in the country and performs its functions of international pro-
tection and humanitarian assistance in favour of refugees and other Persons for
whom the Office of the United Nations High Commissioner for Refugees carries
out in the host country. The United Nations High Commissioner for Refugees
through its representative in the Republic of Bulgaria has the right to information
and to access to each step of the refugee status, humanitarian status and tempo-
rary protection status. He can get acquainted with each particular case and give
written or oral feedback on it [6].

The Law on Boundaries in the Republic of Bulgaria determines the conditions
and order under which foreigners can enter, reside and leave the Republic of Bul-
garia. For the purposes of national law, a foreigner is any person who is not a Bul-
garian citizen. Foreigners in Bulgaria have all rights and obligations, except those
for which Bulgarian citizenship is required. This conclusion is based on both the
Bulgarian laws and the ratified international treaties to which the Republic of Bul-
garia is a party [7].

In Bulgarian national legislation, there is a special legal act, which determi-
nes the conditions and order in which protection is granted to foreigners located
on the territory of Bulgaria. This is the law on asylum and refugees, which was
promulgated in the State Gazette in 2002. Under this law, the country can grant
asylum seekers alien asylum and two types of protection - international protec-
tion and temporary protection. International protection is granted under the 1951
Convention relating to the Status of Refugees and the 1967 Protocol Relating to
the Status of Refugees.
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Temporary protection is provided in case of mass influx of foreigners who
are forced to leave their country of origin due to armed conflict, civil war, alien
aggression, human rights violation or violence.

The President of the Republic of Bulgaria provides asylum. Asylum is given to
aliens persecuted for their beliefs or activities in defence of internationally reco-
gnized rights and freedoms. The President also provides asylum when he determi-
nes that national interest or special circumstances require so.

A refugee status in the Republic of Bulgaria is granted to foreigners who, due
to legitimate fears of persecution based on race, religion, nationality, political opi-
nion or belonging to a particular social group, is outside of his country of origin
and for that reason can not or do not want to seek protection from the State or to
return to that State. For granting of refugee status, it is irrelevant whether the fore-
igner belongs to race, religion, nationality and social group or expresses the politi-
cal opinion underlying the persecution. It is enough for the body or organization
pursuing the persecution to believe that the foreigner has such an affiliation.

Humanitarian status can be granted to a foreigner who does not qualify for
refugee status. The person to whom a humanitarian status is granted can not or
does not wish to receive protection from his country of origin, as he may be expo-
sed to a real risk of serious harm.

A request for asylum lodged by foreigner at the State Agency for Refugees will
be forwarded immediately to the competent authority - to the President of the
Republic of Bulgaria.

Bulgarian migration policy is based on the principles of protection of migrants’
human rights, democracy and the rule of law. The country’s migration policy is
in line with general trends in global, regional and community spheres, but mostly
with the national interest of the country.

The State is taking action to improve the integration conditions of migrant and
refugees in Bulgaria, respecting the principles of legality, expediency, effective-
ness, transparency, flexibility, partnership, monitoring and control. The full inte-
gration of third-country nationals in Bulgarian society could be achieved through
the targeted activities via immigrant-related institutions, the media, local authori-
ties, workers” and employers’” organizations and employers’ organizations, NGOs,
the academic community.

Bulgaria adopts multilateral approaches in addressing important development
and security issues and reinforces the interdependence between policies taken at
national and international level. Migration policy in the country leads to respect,
tolerance and appreciation of the positive contribution of migrants as part of Bul-
garian society.
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When it comes to critical infrastructure and its protection against unauthor-
ized access, it is appropriate to specify what definition of Critical Infrastructure
(KI) is in official documents of the Republic of Bulgaria and what are the risks and
threats to one of the sectors covering The critical infrastructure - its objects it. The
definition of critical infrastructure is affected in several strategic documents of the
Republic of Bulgaria - “Law on Disaster Protection” (ZZPB), Law on protection
of classified information, “the State Agency for National Security (ZDANS).
Given that critical infrastructure is a system of facilities, services and information
systems, whose braking malfunction or destruction would have a serious negati-
ve impact on the health and safety of the population, the environment, national
degree panstvo or on the effective functioning of government.

Critical infrastructure consists of many elements whose safe and secure opera-
tion needs to be closely monitored by the relevant authorities and institutions to
avoid undesirable consequences. The term “infrastructure” was introduced in the
nineteenth century by the Swiss military theorist Antouan-Henry Jominin, who
emphasized its strategic and operational significance for the leadership of combat
operations. Gradually, the term “infrastructure” begins to be used in economic
theory and management theory.

Currently it is widely applied in computer science, economic geography and
security research. At the end of the century, critical infrastructure protection
was an essential element of the security policy of many countries, particularly
in NATO and EU member states. This is related, on the one hand, to the pro-
cess of globalization and, on the other, to the fight against international terrorism.
Considering that the Republic of Bulgaria is in Europe and belongs to the EU and
the EU policy on shared values, we understand that these are the major vital Euro-
pean interests. Using automated systems in critical infrastructure is an integral
part of it in modern life, but it also makes it very vulnerable to malicious indivi-
duals, organizations, and even governments. The problem with critical infrastruc-
ture protection is relatively new. It gains a lot of international popularity in 2001
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after the September 11 terrorist attacks in the United States, but this is not the first
such breakthrough attempt on a critical infrastructure site to forget the 1982 case
in Russia with the attack of the little-known then Trojan horse virus against the
Siberian oil pipeline, as well as train attacks in Madrid on March 11, 2014. Over
the years, there have been key events that have been turning points in global secu-
rity. One of the most scandalous cyber-attacks against critical infrastructures in
history is Stuxnet. A case with Estonia in April 2007, which is trying to purpose-
fully block the computer network from overloading with countless false requests.
This leads almost all countries, especially those at risk of terrorist acts, to initiate
and make serious changes to their legislation — both in the field of critical infra-
structure protection and in the direction of terrorism. As a result, the European
Commission has drawn up a global strategy for Critical Infrastructure Protection,
a European Critical Infrastructure Protection Program, which includes propo-
sals to improve the prevention, preparation and response to terrorist attacks in
Europe. Special programs are being developed to protect critical infrastructure,
which evolve into strategic plans and even national strategies. Special attention is
paid to cross-border cooperation to reduce the risk of terrorist attacks on critical
infrastructure. The legal basis in Bulgaria is currently not sufficient to guaran-
tee the security of the infrastructure; Lack of sectoral analysis The Critical Infra-
structure Protection Process requires a sectoral analysis to identify the sectors
and infrastructure sites that meet certain criteria for Criticality; Absence of part-
nership between actors in the critical infrastructure protection process, Critical
Infrastructure contains multiple networks and assets united in sectors that are
owned or controlled by a number of ministries, agencies, agencies, etc. On the
background of dynamic growing environment and the attempt of the legislation
to regulate the parameters of its functioning Republic of Bulgaria transforms in
key factor for developing and supporting of strategic energy and transport objects
in regional, national and international aspect. The increasing of their quantity,
variety and the expanding of their areas, in combination with the higher terrorist
risks, requires synchronized measures for their protection not only surveillance
and early warning systems, but also means of adequate reaction. The location
of critical infrastructure and its objects together with their risk assessment are
made for decreasing the risk of natural disasters and protection of the population.
In November 2005 European Commission accepts so called Green book for Euro-
pean program for protection of critical infrastructure (PCI). In the Green book
for the first time on a community level is given a definition for the term “critical
infrastructure” and is offered a recommended list of critical infrastructure sec-
tors. Except for the term “national critical infrastructure’, the authors of the Green
book ratify the term “European critical infrastructure”. For satisfactory results it
is necessary to be clearly defined the tasks for evaluation and planning of criti-
cal infrastructure protection. Furthermore it is necessary to be considered the
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means of critical infrastructure protecting from cyber attacks so that the practi-
cal realization of politics to respond to the expectations set in during the process
of forecasting and planning. One national approach for dealing with the threats
has the aim to be developed a strategy for reaction based on already made analy-
ses and evaluations. Critical infrastructure contains systems, networks, assets and
objects that provide goods and services necessary for the normal functioning
of the society. The sovereignty, security and independence of the state are defined
by the stable and continuous operation of critical infrastructure. Simply said criti-
cal infrastructure protection in protection of assets that are considered invalu-
able for the society and that provide its social prosperity. Different governments
put different accents in dealing with the problems connected with CI. The aim is
not to analyze and evaluate these definitions, but to highlight the accent put by
governments, which highlights to form the basis of a counter-terrorism policy.
“A system or parts thereof which are essential for the maintenance of vital public
functions, health, safety, security, economic or social well-being of the population,
and whose destruction or destruction would have significant consequences in the
Member State concerned as a result of the inability to preserve those functions.
“Critical national infrastructure includes those assets, services and systems that
support economic, political and social life in Britain, the importance of which,
if lost, could: 1. Cause huge human sacrifices; 2 to have a serious impact on the
national economy; 3. Cause other serious social consequences for society; Or 3.
Make immediate care of the national government® — Britain. The need to enhance
critical infrastructure protection capacity is not limited to the EU and its Member
States. This need is a reaction from the complex international security environ-
ment in which globalization is most clearly expressed through threats of terrorist
attacks, the negative consequences of which can affect the majority of the world,
taking into account the indivisible links between the states in political, economic
and social terms. Cyber attacks made at the expense of modern economies mate-
rialize in a way that affects our entire modern society.

A strategic priority in national security includes infrastructures exposed to
threats that may interfere with the performance of core services. The malicious
code and targeted attacks aimed at sabotaging certain corporate networks are cri-
tical threats to critical infrastructure.

Oil refineries, gas pipelines, transport systems, power companies, or water sup-
ply systems control systems are all part of a technologically advanced industry
where security incidents can have a negative impact on society as a whole.

In our times, we are constantly seeing an expansion of infrastructure any kind,
and this expansion also increases the potential entry-point of any cyber attacks.
According to cyber security experts, security is a key element of the state’s natio-
nal security — cyber space is a specific ,virtual® territory without physical boun-
daries in which ,,democratic functioning of institutions and citizens® fundamen-
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tal rights and freedoms must also be guaranteed.“Cyber space is seen as the fifth
domain to conduct operations against national interests, territorial integrity,
national security of sovereign states, and citizens' rights and freedoms. Increasing
the risks and threats in the geopolitical and strategic security environment, and
in particular cyberspace, create the conditions for increasing the vulnerabilities
of strategic civilian and military communications-information systems and com-
mand and command systems for forces involved in missions and operations in
and outside Territory of the country. This requires adequate and timely develop-
ment and acquisition of cyber defense capabilities as an integral part of the capa-
bilities of protecting the national security management system related to defen-
se and ensuring the territorial integrity of the Republic of Bulgaria, the support
of international peace and security in alliance and coalition format And the con-
tribution of the armed forces to national security in peacetime in dealing with
crises of a non-military nature.

Cyber Security - a state definitely measured by the level of confidentiality, inte-
grity, accessibility, authenticity and fault-tolerance of information resources, sys-
tems and services. Cyber security is based on effective building and maintenance
of active and preventive measures. Cyber security usually means the precautions
and actions that can be applied to protect cyber space, both in civil and military
fields, from threats that are related to its independent networks and information
infrastructure or may disrupt their work. The goal of cyber security is to preserve
the availability and integrity of networks and infrastructure as well as the confi-
dentiality of the information contained therein.

According to Anders Fogh Rasmussen, NATO Secretary General 2009-2014,
“A cyber attack may put one country on its knees without a single soldier having
to cross its border, and it is no exaggeration to say that cyber attacks have become
a new form Of a constant low-level war”. Cyber attacks are a direct threat to the
security of citizens and the functioning of the state, economy, society, science and
education. They can be done at a distance, with simple and effective mechanisms,
minimal economic resources, and cause considerable damage with material and
even human losses. Cyber attacks have no national, cultural or legal boundaries.
Risks and threats in cyberspace are difficult to define because of the complexity
of determining the source of the impact, the goals and motives, the rapid the esca-
lation of the threat and the difficult predictable prospects for development, the
complexity and intensity of modern communication and information processes,
the dynamics of logical and physical connections and the uncertainty of proces-
ses. Cyber attacks are getting more and more and more serious. A national appro-
ach to addressing threats is designed to develop a response strategy based on pre-
-existing analyzes and assessments. Alongside cybersecurity, attention should be
paid to physical security as well as measures to ensure the security of the virtual
space. It is necessary to develop adequate policies and make real decisions about



Stoeva Desislava Pancheva, Challenges to building critical infrastructure policies in a complicated...
Globalization, the State and the Individual, No 2(14)/2017

| 267

tackling cyber crimes against critical infrastructure sites. Experts’ predictions that
the Internet security issue will grow in the era of the Internet is already coming
true. However, in early awareness of the risk, taking the necessary precautions and
assuming responsibility, the situation can be mastered. On the basis of the policies
for critical infrastructure protection (CI) considered by cyber attacks, it can be
concluded that there is no clear boundary between internal and external security
due to their interdependence. On the other hand, IT management requires new
strategies to address cyber threats based on improved methods and approaches.
When looking for a solution to cybersecurity, we need to address the need to
protect cyber networks and create adequate policies to address cyber-attacks.
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Summary

The lawful award of public procurements in the fields of defence and
security is one of the elements, building the general background for
security in the country. In order to be lawfully conducted a certain
procedure for public procurement award in the fields of defence and
security, significant appear the composition and actions of the assist-
ing body of the contracting authority — the commission on conduction
of the procedure. The commission shall be appointed by the contrac-
ting authority, as its order shall not be subject of independent challenge.
A small number of requirements concern its members and special legal
provisions are envisaged about the chair of the commission. The deci-
sions shall be taken by majority as if a member of the commission does
not agree with the decision, he shall sign it with reservation, with argu-
ments in written. In case of two-state and three-stage procedures shall
be appointed only one commission.

Keywords: public procurements, commission, security
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Upon award of public procurements, civil ones and in the fields of defence and
security, significant for their lawfulness appear the composition and actions of the
commission, appointed by the contracting authority for conduction of selection
of the applicants and the participants, examination and evaluation of the bids and
conduction of negotiations and dialogue [1], hereinafter referred to as commis-
sion for procedure conduction.

The commission shall be established by order of the contracting authority. This
order shall be issued immediately before the beginning of work of the commis-
sion, cafter expiration of the term for submission of applications for participation
in case of restricted procedure, competitive dialogue or procedure of negotiation.
[5, 6, 8] In the cases of civil procurements, this moment shall be after expira-
tion of the term for submission of bids.[3, 5, 6, 8] The order appears part of the
procedure actions of the contracting authority, related to issuance of the final
administrative act — the decision on classification of the participants and choice
of contractor or decision for termination of procedure, therefore it shall not be
subject of independent challenge. (Judgment No 6766 of 17.05.2013 under adm.
case No 2638/2013 of the Supreme administrative court of Republic of Bulgaria,
IV department).

According to art. 103, para 1 of the Public procurement act, the commission
shall be composed by odd number of members, which means that in its composi-
tion participate at least three persons.

Regardless of the number of members, this is violation of imperative provision
of the law, which shall lead to unlawfulness of the decisions, taken by the commis-
sion, hence to unlawfulness of the decision of the contracting authority for clas-
sification of the participants and choice of contractor. If the commission consists
of less number of members from the number, envisaged in the normative act, this
shall also lead to unlawfulness of the decisions, taken by it.

By the order of the contracting authority shall be determined:

1. the members by name and the person, determined as a chair;

2. the terms for implementation of the work;

3. place for storage of the documents, related to the public procurements, till
completing the work by the commission.

Members of the commission can be officials from the administration of the
contracting authority, but they can also be persons, who are not in labor or official
relations with it, as it should be executed a written contract with them. By its legal
nature the contract appears a service contract. [6, 7, 8]

The normative acts do not contain special requirements to the members of the
commission, except the ban not to exist conflict of interests with the applicants
or the participants. According to §2, i. 21 PPA, ,Conflict of interests” exists when
the contracting authority, its employees or persons, hired by it out of its structure,
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who take participation in the preparation or award of the public procurements or
(who) can influence the result of it, have an interest, which may lead to a benefit
by virtue of art. 2, para 3 of the Conflict of interests prevention and ascertain-
ment Act and for which it could be considered that has an influence over their
detachment and independence in relation to the award of the public procure-
ments. Upon award of public procurements, which contain or require classified
information, members of the commission for implementation of selection of the
applicants and the participants, review and evaluation of the bids and conduction
of negotiations and dialogue may only be persons, who have (obtained) permis-
sion for access to classified information according to the requirements of the Clas-
sified information protection Act.

It strikes that the Public procurement act does not envisage requirements for
professional competence for the members of the commission, in contrast to the
former act, where according to art. 34, para 2 PPA, there was a requirement in the
composition of the commission to mandatorily participate one lawyer and at least
half of the other members to be persons, holding professional competence, related
to the procurement subject. There was a legal definition of that term in §1, i. 22a
from the Additional provisions of PPA: , Professional competence” appears the exis-
tence of knowledge, obtained through education or additional qualification, and/or
skills, learned in the process of exercising certain position or position in pursuance
of labor, official or civil relations®.

The effective Public procurement act abandoned that approach and it has
granted to the contracting authority the opportunity to judge what persons to
include in the composition of the commission, without being limited by impera-
tive requirements, which provided the applicants and the participants unlimited
freedom of challenge, insofar as in cases of particular procurements having spe-
cific subject the proving of professional competence was disputable.

The Public procurement act determines special rules for the chair of the com-
mission. He shall:

1. convoke the sessions of the commission and determine schedule about its
work;

2. inform the contracting authority about all circumstances, which impede the
implementation of the assigned tasks within the set terms;

3. oTroBapsi 3a IPaBIIHOTO ChXpaHeHue Ha the documents 0 pegaBaneTo UM
3a apXMBUPAHE;

4. make proposals for replacement of members of the commission upon ascer-
tained impossibility someone of them to exert his obligations.

The members of the commission shall be obliged:
1. to participate on the sessions of the commission;
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2. personally to examine the documents, to participate in taking the decisions
and to put evaluations on the bids;
3. to sign all protocols and reports related to the work of the commission.

The members of the commission shall provide the contracting authority with
a declaration that regarding them there is no conflict of interests with the appli-
cants or the participants after receipt of the list of them and at each stage of the
procedure, when there is a change in the declared data.

Each member of the commission shall be obliged to make a recusal of himself
when he finds out that:

1. for objective reasons he can’t fulfill his obligations;

2. a conflict of interests has arisen.

In such case the contracting authority by order shall determine a new member.
In case of ascertained conflict of interests, when a member of the commission
has not made a recusal of himself, the contracting authority shall remove him by
its own initiative and it shall determine a new member by an order. The actions
of the removed member, related to examination of the applications for partici-
pation and/or the bids and (related) to evaluation of the bids of the participants,
after the ascertained circumstances have occurred shall not be taken in account
and shall be made by the new member.

The replacement of the member of the commission shall be made by order
of the contracting authority upon proposal of the chair of the commission, when
the respective member has no opportunity to fulfill his obligations.

In the theory and practice it is disputable the issue whether the contracting
authority, by the order for appointment of the commission, can appoint alternate
members and in case of need they to replace the titulars. In its decision K3K-
326/30.03.2017 the commission for protection of competition considered that it is
admissible for the contracting authority to appoint alternate members, who with-
out explicit order can replace the members of the commission.

The opposite statement, which I support, is provided in Decision No K3K-
286/23.03.2017. , Actually the explicitly determined rules for determination of the
commission membership in the Public procurement act are exhausted with the
requirement for odd number of members and the lack of conflict of interests on
behalf of the members of the commission with the applicants or the participants.
The institute of ,,Alternate members®, existing in PPA (rev.) is no more manda-
tory, therefore the contracting authority shall judge alone whether to appoint
such members or not. If we support that thesis, we can really consider that the
Public procurement act does not put limitations to the contracting authorities to
envisage alternate members, including a chair too, which in case of need to join
the work of the commission. The issue is actually what shall be the statute of the
appointed alternate members and whether they appear part of the composition
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of the commission, appointed with the initial order. The commission for protec-
tion of competition rather supports the thesis that though being listed in the ini-
tial order, the alternate members shall have no legal statute and they shall rather
be persons, for whom the contracting authority has ascertained that they have the
required qualification if needed to join the commission as members on examina-
tion the bids of the participants. Further on, the act envisages a particular order
for change of the commission, membership, as it stipulates two hypotheses - self-
recusal and removal (art. 51, para 9, i. 1 and i. 2 of the Rules on the implementation
of the Public procurement act - RIPPA). The absence of the persons because of an
annual leave can be considered as a rather objective impossibility for fulfillment
of the obligations. The Public procurement act and the rules on its implementa-
tion do not provide clear definition what is ,,Objective reason®, because of which
a member of the commission can’t fulfill its obligations. Obviously the judgment
is left with the contracting authority and it has to assess whether a certain reason
for absence is objective or not and respectively — whether to undertake actions
for a change in the membership of the commission. Insofar as in paragraph 9
of art. 51 of RIPPA is stipulated a ,,self-recusal® and the act does not envisaged
the exact form and way, on which this to be made, the factual going on leave on
behalf of a member of the commission and the lack of objections for that ought
to be considered as a ,self-recusal®, which the contracting authority shall con-
sidered to have been made under objective reasons. In such case art. 51, para
4, i. 4 of RIPPA envisage the chair of the commission to make a proposal for
replacement of a member of the commission, and the contracting authority to
respectively determine by order a new member (art. 51, para 11 of RIPPA). The
legislator has clearly defined in its imperative norm that it is required an explicit
order for replacement of a member from the membership of the commission and
such order has to be issued for each particular case. In support of the above state-
ment appears also the interpretation of the Public procurement agency, where in
»Practical guidance on implementation of the legislation in the field of the pub-
lic procurements®, p. 188 is envisaged: ,,There is no stipulated opportunity in the
order to be determined alternate members of the commission membership. At the
same time, art. 51, para 9 RIPPA stipulates that when for objective reasons a par-
ticular member cannot implement his obligations, he shall be obliged to make
a self-recusal and the contracting authority shall be obliged to determine a new
member by an order. This new way for filling the membership of the commission
in case of ascertained impossibility of its member to implement his obligations is
envisaged also in art.51, para 4, 1.4 RIPPA, where it is specified that in this hypoth-
esis the chair shall make proposals for replacement of the respective commission
member*

Upon award of public procurements in the fields of defence and security, the
commission for conduction of the procedure shall apply the general rules, appli-
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cable also for the civil procurements. The commission and any of its members hall
be independent in expressing opinions and taking decisions as in their actions
they shall be guided only by the law. Each commission member shall be obliged
to immediately report to the contracting authority the cases, in which he has been
put under pressure to take illegal decision in favor of an applicant or participant.

The decisions of the commission shall be taken by majority of the members.
Though it is not explicitly stipulated in the act, under interpretative way is reached
the conclusion that all sessions, open and closed, have to be held by the com-
mission with a full complement of members. This conclusion derives from the
requirement for a minimum members’ composition of the commission, and
the obligation for determination of alternate members. It has to be noted that
in the open procedure and in the two-stage and three-stage procedures, under
which shall be awarded public procurements in the fields of defence and security
- restricted procedure, competitive dialogue or negotiation with announcement,
there shall be determined one commission, which has to conduct the whole pro-
cedure from beginning to end.[5, 6, 8]

In the cases when the decision of the contracting authority for classification
of the applicants and choice of contractor has been challenged an the control bod-
ies (the Commission for protection of competition or Supreme administrative
court) have revoked it and have referred the case back to the contracting authority
for continuance of the procedure from the last lawful actions, the work shall be
continued by the initially appointed commission, because this shall be the same
public procurement and the legislator has not stipulated determination of a new
auxiliary body [5, 6, 8].

The actions of the commission shall be entered into a protocol as the commis-
sion shall end its work with a report. The report has to have minimum contents,
determined by the law and it has to be signed by all members of the commission.
The lack of signature from the commission member shall lead to unlawfulness
of the decision of the contracting authority, issued on the grounds of that report.
It could be examined also the opposite opinion that after the protocol is signed
by the necessary number of members, required for taking decision, according to
art. 103, para 4 of the Public procurement act, not-signing by one of the members
shall lead to significant violation, which shall not result in a fault in the declaration
of will of the collective auxiliary body. I consider the first understanding as being
correct, insofar as the provision of art. 60, para 3 of the Rules on implementation
of the Public procurement act is imperative and does not allow an expanded inter-
pretation. If the report is not signed by the members of the commission, it may
not have such probative force as the law envisages.

The report and the protocols of the commission are not independent object
of control for lawfulness under objections of participant in the procedure on
behalf of the contracting authority, because by its nature they appear proposals to
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the contracting authority for taking a certain decision, but not decisions with final
consequences as regards the affected parties.

References:

Public procurement act (prom. in SG issue 13 of 16.02.2016, effective from
15.04.2016, suppl. in issue 34 of 03.05.2016).

Katsarova M., P. Petev, S. Sabev, Comment on the amendment of the Public pro-
curement act 2014, Ruse, 2014.

Markov M., E. Dimova, A. Aleksandrov, M. Katsarova, The new regulation of the
public procurements and the management of the sources from the European
funds. Public procurements, PH ,,Trud i pravo S. 2016.

Pesheva-Goranova, I., Administrative regime of the public procurements, S. 2008.

Sabev.S., Contracting authority of public procurements, administrative statute,
Publishing house of NMU ,Vasil Levski®, V. Tarnovo, 2017.

Sabev S., Award of public procurements in the fields of defence and security, Pub-
lishing house of NMU ,Vasil Levski®, V. Tarnovo, 2016.

Sabev S., Participation of external experts in preparation and conduction of an
open procedure on award of public procurement, Jubilee scientific conference
»Issues of the legislation and the lae enforcement, related to the development
of the business in Bulgaria and Europe® UNWE 2014.

Sabev.S., Administrative regime of the commission for conduction of public
procurement” Annual university scientific conference of NMU ,Vasil Levski,
27.06.2013.

Sabev S., Administrative-criminal liability of the members of the commission for
examination, evaluation and classification of the bids in the case law of the Bul-
garian court, Magazine ,,Public procurements, issue 11/2014.

Sabev S., Control over the discretion powers of the commission for conduction
of the procedure in case of applying art.70 from the public procurement act,
Trakia journal of sciences, 2015.



L2

INNOVATIO PRESS




