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Summary

The article proves that taxation of personal
incomes is an extremely complex pheno-
menon which should be analyzed not only
through the legal prism but also through
social, cultural, economic and political and
constitutional prisms. We cannot isolate the
economic sphere from the tax sphere, as per-
sonal income taxes directly affect taxpayers,
their purchasing power, they also determine
labor costs for entrepreneurs and thus they
significantly influence the GDP growth rate.

Keywords: income tax, harmonization,
tax competition, tax technique

AHHOTAMA

Crarbs JOKa3bIBACT, YTO HaJ'IOI‘OO6HO)KeHI/I€
JINYHBIX IOTOXOOOB ABJIACTCA qpessbmal?mo
CIIOKHBIM  ABJICHUEM, KOoTOpo€ cCienyer
aHanmsnposaTb HE TOJIbKO Y€pe3 IIPaBOBYIO
HPI/I3MY, HO n qgepe3 conmaabHbIE,
KYH])TYPHI)IC, 3KOHOMMYECKNE, IIOTUTNYECKINE
M KOHCTUTYLVOHHbBIE IIPU3MBI. Mpbl  He
MOXXEM M30/MMpOBaTh 9KOHOMMYECKYIO
cdepy oT Hamorosoit c¢epbl, MOCKONBKY
JINMYHbIEC HAJIOTM Ha HpI/I6bIJ'I]> HaHpHMyIO
BIINIAOT Ha HaJIOrOIyIaTe/IbIINKOB, nux
TIOKyIaTe€/IbHasA CIIOCO6HOCTb, OHN TaK>XXe
OIIPEMIe/IAIOT 3aTPaThl Ha PaboYyIo CUITY I
IIpeAIIpMHUMATENIEN 11, TAaKUM 00pasoM, OHM
OKa3bIBaIOT.

KnrmodeBble CJI0B a: NOTOXONHbINHATIOL,
I‘apMOHI/ISaJ_H/[}I, HajioroBast KOHKYPCHLU/[H,
HaJIOrOBas1 TEXHMKA
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Introduction

Referring to PIT it was emphasized that the tax should remain at discretion
of member states. The only harmonization activities should concern removing
barriers to four economic freedoms and providing uniformity of taxation. Simi-
larities in the personal income tax in Community states concern the following
areas':

o The tax is related to total (global) income of a taxpayer,

o Scales are progressive with various numbers of ranges and minimum and ma-
ximum tax rate values,

« Most countries use tax-free amounts,

o Tax burdens are usually adjusted to inflation rate through the system of auto-
matic or semi-automatic indexation o changes to tax thresholds,

o Personal income tax reflects the principle of taxpayer’s payment capacity thro-
ugh its varied system of tax reliefs and exemptions;

« Different rules are used for taxation of family incomes, revenues from selling
property and movable assets and capital incomes,

o There is a varied system of costs of obtaining revenues, related to the way
in which revenue is gained,

o It does not differentiate tax burden due to sources of revenues from which it
is obtained and its allocation,

« Income tax contains tax preferences related to the way the income is spent.

Tax competition

Tax competition is a phenomenon directly related to globalization processes,
especially to the growth of international mobility of employees and capital. Libe-
ralization of labor and capital factors flow and decline of transaction costs account
for the fact that individuals as well as capital seek attractive jurisdictions for their
deposits, not only at home but also abroad. Theoretically, lowering tax rates does
not have to result in lower budget revenue, as due to the flow of labor and capital
factors, tax base will grow. However, if (theoretically) all EU countries decide to
lower personal tax rates, the relative attractiveness of countries for PIT taxpayers
(who may be treated as investors) will remain unchanged, while their budget reve-
nues will decline. The tax income decline caused by lowering rates at unchanged
tax base accounts for a situation when the country can allocate less money to

' Compare: J. Kesti, European Tax Handbook 2013-2015, IBFD International Bureau of Fiscal
Documentation, Amsterdam 2013-2015; A. Krajewska, Podatki, Unia Europejska, Polska, Kraje
nadbaltyckie, PWE, Warszawa 2004; A. Krajewska, Podatki w Unii Europejskiej, PWE, War-
szawa 2012; J. Kulicki, Opodatkowanie 0s6b fizycznych, Podatek dochodowy w panstwach UE.
Analiza poréwnawcza z symulacja obcigzen fiskalnych w Polsce. Biuro Studiéw Ekspertyz Kan-
celarii Sejmu, Wasrszawa 2006.
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accomplish their tasks of providing public goods®. The essence of tax competition
often boils down to the belief that small tax burdens are the main factor determi-
ning the development of a given territory and its perception as an attractive place
for final tax settlement’.

The author’s own research proves that tax competition in the area of PIT (and
social insurance contributions, years 2013-2015) does not contribute to the
increased mobility of workers. The obtained Pearson’s correlation coefficient at
the level of rxy = 0.20 (respectively rxy = 0.22) indicates that there is no relation
between the level of PIT (level of social insurance contributions) and increased
workers mobility. The factors determining the increased migration of employ-
ees are flexibility of labor market, levels of remuneration and social and welfare
infrastructure®. Therefore it should be clearly indicated that the harmonization
of the effective PIT rates and social insurance rates is not necessary or essential
for the functioning of common market and four migration freedoms. Since the
general level of social and economic competitiveness and attractiveness obviously
includes a tax element, it is difficult to deprive particular countries of their right
to shape their own tax system adequate to their possibilities and needs. It should
be expected that the potential progress of the tax harmonization process will limit
this competition in a larger or smaller degree. Tax competition is manifested in
reduction of tax rates and introduction of tax preferences in order to stimulate
activity of national economic entities and attract foreign investment (PIT is of no
importance in this respect). This means that the public authorities use tax policy
instruments to enhance the attractiveness of their own area. It should be empha-
sized that after the introduction of the common currency in some EU countries,
income tax has become one of the last “economic variables”, depending only on
local and central law-making bodies, which may be a measurable stimulus for
stimulating taxpayers behavior. The author’s own research shows that PIT is not
a decisive factor in capital mobility, nor is it an instrument determining the attrac-
tiveness of a given country both for the workforce and investment®.

The best situation would be the one in which the marginal cost of providing
the next unit of public goods and services equals the cost of PIT taxation. Such
optimal level of taxation can be established in a closed economy, that is when
regardless of the size of tax, human and capital factors do not flow in or out. For
an open economy, benefits of providing public goods and services remain un-

2 M. Desai, E Foley, J. Hines, Economic Effects of Regional Tax Havens, NBER Working Paper No
10806/2004.

* R. McGee, The Philosophy of Taxation and Public Finance. Boston-Dordtech-London, 2004,
s. 105-107.

*  Statutory research, Department of Economics of Enterprises and Local Development University
of Economics and Innovation in Lublin, Lublin 2015.

®  Statutory research, Department of Economics of Enterprises and Local Development University
of Economics and Innovation in Lublin, Lublin 2014.
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changed, whereas the costs of PIT taxation grow. This is so as each income tax
growth leads to the flow of capital to countries with lower rates. On the other
hand, income tax decreases will have much weaker than in a closed economy ef-
fects, since (theoretically) they will attract foreign capital to the country. Taxation
of this increased human and capital base may partly offset the losses incurred by
lowering the PIT rate. We may infer from the above that in an open economy the
stimuli for lowering the PIT taxation are stronger than in a closed economy. Such
reasoning may be conducted for each country separately, therefore we can assu-
me that they will all be inclined to lower their PIT rates. However, if they all do
lower their rates, the benefits of such conduct will disappear: human and financial
capital will not flow into the country with lowered taxes if taxes are lowered in
other countries as well. The general capital resource will not change, in principle
(if capital resource grows, it will only be due to the ability of lower taxes to ge-
nerate new investment). On the other hand, all countries will experience lower
incomes, thus they will be able to allocate fewer resources for allocating public
goods and services. This process of lowering tax rates which leads to excessive
reduction of budget revenues is often known as the race to the bottom. Assuming
that in a situation preceding the opening of economies, all countries had optimal
PIT rates, as a result of the race to the bottom the possibility of providing public
goods and services by them must deteriorate. It would seem that the optimal solu-
tion in this situation would be an agreement between countries that they will not
compete with tax rates. Unfortunately, this solution is impossible to implement.
This can be attributed to the fact that citizens of various countries differ in their
preferences for goods that in their opinion should be provided by the state. Mo-
reover, a state renouncing its sovereignty in fiscal policy would politically be very
controversial and it is hard to imagine any government that would decide to take
such steps. Moreover, to achieve the desired effect, tax coordination would have
to take place in all countries remaining in economic relationships. If it is done
only by a group of states, other countries will be undisturbed in their race, which
will bring about the flow of capital to them and the deterioration of the economic
situation of the group of countries with harmonized rates.

It seems that we should be cautious when assessing the phenomenon of tax
competition in PIT. This is mainly because the only obvious and measurable indi-
cator related to this phenomenon on an international scale are differences in PIT
rates (and social insurance rates, integrated with PIT) between particular coun-
tries. It must be added that although data on differences in nominal rates are easy
to obtain, their interpretation, as well as the evaluation of differences in effective
rates, calls for taking into account a lot of extra information (such as applied in-
centives, tax reliefs or the structure of national economy) and are methodologi-
cally complicated. What is more, it is hard to determine the power of influence
of differences in effective PIT rates which are the main symptom of “tax competi-
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tion” on phenomena considered to be its effects. For example, we cannot clearly
determine what percentage of the whole decline in corporate income tax revenue
is caused by the changes to the effective rate of such tax in another country. It is
impossible to isolate some phenomena in fiscal sphere out of all economic condi-
tions. Moreover, the power of influence of the tax competition phenomenon on
a given country depends on the specific characteristics of that country as well as
on the characteristics of the “tax competitor” (for example Poland versus Slovakia
versus Czech Republic). Finally, even if PIT is radically lowered in one country,
but the risk of conducting economic activity remains very high, the likelihood
of attracting potential taxpayers from abroad is low.

Flexibility and freedom enjoyed by public authorities of every member state
of the European Union these days in determining income tax rates guarantee the
creation of favorable climate for economic activity and sound competition betwe-
en countries, which may bring long-term benefits to all participants of this market
game, provided they take advantage of opportunities available to them. A compe-
titive game to attract investors is not a zero-sum game in which someone has to
lose for another person to gain, especially in the long run. Sound tax competition
between countries, apart from gradual decrease of tax rates, should force sanati-
ve activities in the public finance sphere and make countries with lower burden
more attractive to investors. We should obviously remember that it is not only the
level of PIT, but also lower labor costs (pension system), infrastructure, quality
of workforce and administration, transparency of law, including tax and business
law, that determine the investment attractiveness of a particular region or country
and competitiveness of enterprises operating there.

Harmonization of employment

The issue of taxing incomes from employment abroad is a complex one, since
we need to analyze not only Polish regulations, but also international ones (inclu-
ding relevant agreements on avoiding double taxation concluded between Poland
and particular countries) and regulations in a country where work is performed.
It is necessary, inter alia, to determine whether such incomes must be settled in
Poland at all. If the answer is positive, then the question arises of how to avoid do-
uble taxation, if, for example, these incomes were also taxed in the country where
a person performed their job. This is of vital important both in case of people who
individually start working for foreign employers and for employees delegated by
employers to work abroad. An essential issue is to determine in which country an
employee is obliged to pay social and health insurance contributions. This is regu-
lated by the so-called coordination provisions issued by relevant bodies of the Eu-
ropean Union. They also include regulations governing some specific groups, for
example employees delegated to work abroad or running their own business acti-
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vity also on the territory of another country. Another issue concerns regulations
governing benefits which can be obtained when working in various EU countries,
for example the amount of future retirement pension. Additionally, it is essential
to know where and how this retirement pension will be taxed. It may happen that
a particular person (taxpayer) will have more than one place of residence (that is
both in Poland and in a country where he or she works — on the basis of internal
regulations of these countries). In this case, in order to determine which coun-
try is the final country of residence for tax purposes, certain criteria are applied,
based on a relevant agreement on avoiding double taxation, concluded between
Poland and that country. As a result of such analysis, a taxpayer should be able to
determine in which country their final place of residence is. It is advisable that
this should be confirmed with a tax residence certificate issued in that country.
This does not mean, however, that the taxpayer will pay taxes only in one country.
If this person is a tax resident of a given country, but performs work in another,
he may be subject to taxation both in the country where he works (as the country
of source) and in the country of tax residence. In order to avoid double taxation,
an appropriate method adopted in a relevant agreement on avoiding double taxa-
tion must be applied.

It is worth remembering that it is possible to deduct from obtained income (or
- respectively - tax) mandatory social and health insurance contributions paid in
another country of the European Union, European Economic Area or Switzerland.
In order to take advantage of this entitlement, one must meet certain requirements.
The deduction does not concern contributions whose calculation base is income
exempted from tax on the basis of agreement to avoid double taxation (that is when
we apply the method of exclusion with progression to particular revenue). More-
over, contributions cannot be deducted from income (tax) in a country where the
work is done. It is also necessary to have legal base arising from an agreement on
avoiding double taxation or other international agreements ratified by Poland in
order to provide the tax authority with some information from the tax authority
of a state in which the taxpayer paid contributions. EU countries have widely va-
ried PIT structures and retirement pension contributions systems, which makes it
practically impossible to fully harmonize these public tributes. Nevertheless, it is
possible to attempt at coordinating the principles of calculating and settling, witho-
ut harmonizing the rates, tax credits, or tax deductions and reliefs.

The rulings of the ECJ exert significant influence on the PIT in EU countries
as well as on the areas of potential harmonization. These rulings translate into
automatic (forced by the rulings) coordination of tax legislature and provisions
regulating social insurance. ECJ rulings greatly affect domestic tax law and, by the
necessity of implementing rulings into domestic tax law, they contribute to stan-
dardization (harmonization) of tax provisions, especially in the area of human
flow and PIT settlement as well as SSC in member states. As a result of ESC ru-
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lings, regulations are becoming similar and uniform, which is an element directly
preceding potential future harmonization (of selected elements in PIT structure).

According to ECJ rulings, it is forbidden to discriminate citizens of one mem-
ber state in another member state®. Tax discrimination takes place when different
people in comparable situation are treated differently by tax regulations. Different
tax treatment of residents and non-residents does not have to mean discrimi-
nation. The situation of individuals who have limited tax obligations in a given
member state is not comparable to the situation of individuals with unlimited
tax obligation. A taxpayer’s personal situation is usually taken into account when
taxing income in a country of their residence. However, if a non-resident obtains
in the source country “most of their income” or “the whole or nearly the whole
income”, whereas he or she does not obtain in the country of residence sufficient
income to take advantage of tax reliefs used there (for example - joint taxation
with a spouse), then the source country should threat such a person as its resident
and grant them relevant tax reliefs’. The situation of both categories of taxpayers
is comparable concerning tax rates, therefore it is not allowed to use a higher per-
sonal income tax rate for an individual with limited tax obligation®. Within rese-
arch work, we analyzed the tax rulings of the EC]J vital for the freedom of human
flow’. The ECJ rulings have led to numerous amendments (standardization) or
even repealing of internal tax regulations. The analysis of the ECJ rulings allows
us to formulate a number of conclusions related to harmonization, essential for
the standardization of the PIT structure in the EU countries and indicating areas
of further harmonization:

1. The community law bans all forms of tax discrimination not only related to
nationality, but also bans hidden forms of discrimination which lead to the
same result by using various differentiating criteria. The application of a per-
manent place of residence with reference to the return of PIT down-payments
usually results in worse treatment of citizens of another member state.

2. Failure to grant tax relief to taxpayers who paid social insurance contribu-
tions for foreign insurers is compensated by exempting benefits paid out in
the future from tax. If a state was to allow deduction of social insurance con-
tributions, it should also be able to tax the sums paid out by citizens. Obliging
the insurer to collect tax or adopting solutions in bilateral agreements are no
less restrictive means. In the Bachmann case, the argument concerning the
coherence of a tax system concerned the same taxpayer and the tax of the

¢ Compare cases: Schumacker (C-279/93); Saint Gobain (C-307/97); Wielockx (C-80/94) and As-
scher (C-107/94).

7 See more: case Schumacker (C-107/93); Sermide (C-106/83).

8 See more: Asscher (C-107/94).

®  Rulings of ECJ: Biehl (C-175/88); Bachmann (C-204/90); Werner (C-112/91); Schumacker (C-
279/93); Wielockx (C-80/94); Gilly (C-336/96); Gschwing (C-391/97); Gerritse (C-234/01);
Wallentin (C-169/03); Ruffler (C-544/07) and Asscher (C-107/94).
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same kind, whereas there was a close relationship between deducting insuran-
ce contributions and taxation of future benefits.

3. In a situation when a non-resident obtains in the country of their employment
most or all of their income, while not obtaining sufficient income in the co-
untry of residence to take advantage of tax reliefs (such as joint taxation with
a spouse), then the country of employment should treat such a person as its
resident and grant them relevant tax reliefs.

4. Non-resident who obtains the whole or nearly the whole income in a country
where they perform their job is in the same situation as the resident of this
state who performs the same job.

5. Member states are competent to determine the reasons for taxation in order to
avoid double taxation via international agreements.

6. Granting tax reliefs in PIT in the source country (tax credit, joint taxation)
depends on where a taxpayer obtains most of their taxable incomes.

7. Taxation of people who work or receive retirement or disability pension, but
live or have dependant relatives in another member state has always been a so-
urce of problems. Generally speaking, bilateral agreements allowed to avoid
double taxation, but did not solve such issues as application of different forms
of tax reliefs available in the country of residence with reference to the income
obtained in the country of employment.

8. There is a rule according to which a given member state, when collecting in-
come tax and social insurance contributions, cannot treat EU citizens not re-
siding in this country but, taking advantage of free movement, working in its
territory, in a less beneficial way than its own citizens.

9. Generally, we can say that integration in the area of direct taxation of indivi-
duals has taken place more as a result of the European Court of Justice rulings
than normal legislative procedure.

Ways of harmonization of personal income
taxation principles

Analysis of community tax legislation (rulings and cases of the ECJ) allows us
to formulate a thesis that harmonization of personal income taxation principles
is impossible to historical, political, social and technical reasons. The Court ru-
lings cannot influence harmonization of personal income taxation principles, as
these concern only taxation of savings income and exchange of tax information,
while the progressing and visible “quiet harmonization” is a result of competition
among national tax systems, not EC] rulings. Generally, individuals may appear as
parties in the court proceedings only before their home courts. Generally, difficul-
ties in harmonizing personal income tax cover the following issues:
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o DPolitical factors — income tax payers are a very numerous group of voters.
Politicians are unwilling to resign from using the PIT tax technique in im-
plementing regulatory and stimulating function of taxation, as it is a valuable
instrument in their relations with voters.

« Harmonization of personal income tax has never been a vital factor for cre-
ating the common market. It is a neutral form of taxation for internal trade
and does not disturb competition conditions in the common market.

o Personal income tax is imposed mainly on income from work and retirement
benefits, while the level of fiscal burden does not translate into increased mi-
gration in Europe.

« In EU countries, social security systems are financed from various sources.
These are both contributions made by taxpayers and direct financing from
state budget (premiums are then included in general taxes - as in Denmark).

« EU countries have various systems of rewarding work and shaping the popu-
lation income level. There are various systems of costs of obtaining revenue,
methodology of shaping progression, etc.

o Personal income tax plays both fiscal and non-fiscal role in EU state tax sys-
tems, which makes it impossible to create a homogenous system of personal
income taxation, especially if we take into account the necessity of unanimity
of the Council in passing any directives in this respect.

o This thesis is supported by the work of an outstanding specialist in OECD
fiscal policy, Ken Messere. He distinguishes five groups of countries in the Eu-
ropean union, differing in tax solutions adopted in their tax policy (excluding
new member states). The classification allows us to identify characteristic ele-
ments of EU tax systems. We have:

The first group consists of Northern European countries: Belgium, Denmark,
Finland, the Netherlands and Sweden. The personal income tax share is high,
often integrated with social insurance contributions. Personal income tax is either
passed in full or almost in full to local budgets.

The second group covers Southern European countries: Greece, Spain, Por-
tugal and Italy. “Southern” tax mentality accounts for large share of ‘grey zone’
(especially in Greece - the highest share of grey zone in the EU), therefore PIT
effectiveness is relatively low. The common feature of these countries is high share
of indirect taxes and social insurance contributions in budget revenues. Those
countries do not make efforts aimed at extending (exploiting) their tax base.

The third group is composed of two Central European countries: Austria and
Germany. They have a similar, three-level division of tax entitlements, typical for
federal states. However, PIT principles are different. A unique feature of German
personal income tax is the use of a mathematical formula (instead of ranges) in
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tax progression and introduction of additional tax burden (solidarity tax) in 1991
and 1995 for developing eastern lands, in the amount of additional 5.5%.

Western European countries, namely Ireland and Great Britain, constitute the
fourth group. They are characterized by a relatively large share of income tax in
GDP and relatively low share of social insurance contributions. Apart from this,
a major source of income revenues is revenue from property tax and VAT. Ta-
xation of personal incomes is deprived of social reliefs (relative neutrality). This
function is performed by various social allowances.

Conclusions

Personal income constructions widely differ in the European Union countries.
It is even difficult to compare such key elements in the personal income tax con-
struction as the number and level of tax rates and related level and span of tax thre-
sholds. In particular countries the issue of general exclusion of incomes at specific
level from taxation is approached differently, some have zero tax rate, others diffe-
rent amounts of tax credit. An additional difficulty in comparisons is presented by
the application of tax rates of various amount depending on the source of income.
The problems with comparing the personal income tax structure are also related
to various systems of transfers to different public finance sectors — incomes from
this tax may finance not only central budget but also budgets of self-government
budgets or social insurance funds. Currently, most EU countries use progressi-
ve PIT rates, depending on the level of incomes, though 7 countries — Bulgaria,
Czech Republic, Estonia, Lithuania, Latvia, Romania, Slovakia — have a flat tax.
From the taxpayer’s point of view, what really matters is the size of the minimum
and maximum tax rates and the number of the so-called tax thresholds. However,
on the basis of these data it is impossible to draw final conclusions concerning
the size of personal income burden in particular member states, as of vital im-
portance here is the method of determining tax base and all deductions from in-
come or from tax amount. Below I will present changes in time concerning basic
parameters characterizing taxation of personal incomes in the European Union
countries. As we already mentioned, the need to harmonize of personal income
taxation was discerned much earlier, and recently this has been manifested in
the Lisbon Strategy, in which the common tax policy of the European Union was
treated as a necessary requirement to be met in order to improve the competitive
ability of the whole economic system but this concerns especially tax policy to-
wards companies (no PIT principles).The need to develop a common position on
corporate taxation was manifested in the so-called Tax Package, whose element is
the Code of Conduct for Business Taxation. The importance of this code, adopted
in 1997, consists in obligation of member states to observe principles of fair com-
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petition and to resign from solutions causing harmful tax competition. In a case
of PIT, the most important arguments against harmonization are listed below:

1. firstly, further loss of sovereignty in local (national) financial policy, which
constrains the possibilities of influencing economic and especially social
processes by the government. Harmonizing the principles of calculating the
tax base and adopting uniform rates (rate) means passing tax prerogatives to
a transnational institution - in this case the European Union. In this situation
each country must conduct its own cost/benefit analysis.

2. secondly, various social models which determine various financial needs
of the state

3. thirdly, historical conditions, that is factors which shaped national tax sys-
tems;

4. fourthly, inequality in competition between companies operating exclusive-
ly in the internal market and those which operate in many countries of the
Community.
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I'ymMaHM3anusA couManbHO-TPYAOBbIX OTHOUIEH ML
KaK cTpaTernyeckoe HalpaBjleHNe COLUATBHO-
9KOHOMUYECKOI MOMUTUKY B MHPOPMALMIOHHOM

oOmecTBe

Humanization of the social and labor relations
as the strategic direction of social and economic

policy in information society

AHHoOTanmumsa

PbIHOK Tpy#a HAaXOmMTCA B TypOyIeHTHOM
cocrosimyt. ECm roBOpUTH O KOHKPETHBIX
1dpax, TO CHIDKEHNE CIIPOca Ha IePCOHA
Ha0TIOJ}A€TCAA B OTPAC/IIX ABTOMOOYIIECTPOCHIANA,
CTpOMTeNbHON  (OTPAacib OBONBHO — CUJIBHO
[OCTPajjaa, TOBCEMECTHO —  HEJOCTPOIL,
HefouHaHcupoBanye 1 ap.). Hedrerasosas
OTpac/Ib MOCTPAJaa MeHbIIle, OFHAKO, 1 31eCh
aKTVMBHO COKPAIIAIOT IIEPCOHAI.

KniogeBbIie CBOBa: npobieMsl pplHKa
TPy/ia, YCIOBUAX KPUBNCA, PBIHOK TPY/IA

Summary

The labor market is in a turbulent state.
If we talk about specific numbers, the dec-
line in demand for staft is being observed
in the sectors of automotive, construction
(industry quite badly damaged, everywhere
— unfinished, underfunded, and others.). Oil
and gas industry has suffered less, but here
are actively reducing staff.

Keywords: problems of the labor mar-
ket, crisis, the labor market
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BBengenue

B ycnoBuax mepexoma OT MHAYCTPUAIBHOTO K  MHQPOPMAIVIOHHOMY
TEXHOJIOTMYECKOMY CIIOCOOY IPOM3BOACTBA M IOTPeO/IeH A, XapaKTepHU3YOLeMyCs
BHEZ[peHNeM  IPVHLUINMAJIBHO  HOBBIX  MH(QOPMAILMOHHBIX, IVU(POBBIX,
KOMIIbIOTEPHBIX M IPYTMX TEXHOJOTWII, NpUILEAIINX Ha CMEHY TeXHONOTUAM
IPOMBIIIIEHHBIM, B YCIOBMAX [a/IbHENINEro YIIyO/leHus U pPasBUTHA
KOHIIEHTpAIMy, KOOIEPALUY M MHTETPaLy 0OIIeCTBEHHOTO IIPOU3BOJACTBA, €ro
(YHKIMOHMpPOBAaHMA Ha IPUHLMUIAX CETEBOJ OpraHM3alMyl IVIBUIM30BaHHbIE
COLIMa/IbHO-TPYZIOBble OTHOLIEHM S, KaK M BCS CHCTeMa COLMa/IbHBIX OTHOLIEHMIA
B 001IIeCTBe, JO/DKHA OCYIIECTB/IATBCA Ha OCHOBE PETYIMPYIOLIETO BO3AECTBUA
00111eCTBa, TOCYAAPCTBA Y IPYTUX PETYINPYIOINX MEXaHI3MOB.

QopmupoBaHue LIUBUIM30BAHHBIX  COLMANBbHO-TPYAOBBIX  OTHOLIEHUII
ABJIAETCA ITTAaBHBIM CTpaTeTM4yecKMM HaIllpaB/lIeHMeM I'yMaHU3alMM COLMAIbHO-
9KOHOMUYECKOTO PasBUTHUA B MH(OPMAIVIOHHOM TEXHOIOIMYECKOM CIIocobe
IIPOM3BOJACTBA U TOTpebIeHns. B 9Toii CBA3Y 04eBUIHO, YTO B MACIITAOAX CTPAHBI
HeoOXony¥Mo cPOpPMUPOBATh KOHIENITya/bHbIe OCHOBBI TOCYHAapCTBEHHOIN
MONUTUK I'yMaHM3aLUM COLMAIbBHO-TPYAOBBIX OTHOIIEHUIA.

TocypmapcTBeHHasa MOMUTUKA

TocynapcTBeHHas! MOMUTHUKA B OOIACTU TyMaHM3ALMY COLMATBHO-TPYHLOBBIX
OTHOLIEHWIT IO CBOEMY COMep>KaHMIO IpeAcTaBasieT Co00M [eATeNbHOCTD
OpTaHOB FOCYAAPCTBEHHOI BIACTH, HAIIPABIEHHYIO Ha (OPMUPOBAHIE CUCTEMBbI
COLIMA/IbHO-TPYAOBBIX OTHOLIEHWUI, CTUMYIMPYIOIINX ¥ MOTMBUPYIOMINX
paboOTHUKOB, paboTozaTesnell 1 OOIIECTBO B LIJIOM K aKTMBU3ALMU IpoLecca
COBEpILIEHCTBOBAHM TPyl HA TYMAHMCTNYIECKUX IIPUHIUIIAX.

LlenTpanbHOe MeCTO B MOMMTMKE TyMaHU3ALMUM COLMATbHO-TPYHROBBIX
OTHOLIEHMII HO/DKHO OTBOAMTbCA CTpaTeruy TyMaHM3aLUM COLMAIbHO-
9KOHOMMYECKOTO Pa3BUTHA.

Crparerns TryMaHM3aLMM COLVAIbHO-TPYZIOBBIX OTHOLIEHMII B YCIOBUAX
nH(pOpMAaLMOHHOTO 00IIecTBa [JO/DKHA MMeThb YeTKyl OOLIyIo Ieb,
a TaK)Ke MHCTPYMEHTBI U MeTOHbI ee peajn3alyy. Takas cTparerus AO/DKHA
ObITh HaIpaB/ieHa Ha (QOpMUpOBaHUE OOBEKTUBHBIX YCTIOBUIL U (aKTOPOB
aKTMBM3ALNM IPOLECCOB TyMaHN3ALMU TPYAOBOIL JeATeIbHOCTI B Pa3IMIHBIX
OTpac/AX HAPOJHOIO X03AMCTBA.

Crparerns ryMaHM3alNM COLMA/TIbHO-TPYAOBBIX OTHOLIEHMII IPeNCTaB/IsAeT
c000i1 HayYHO 06OCHOBaHHBIE BUJIeHNE IJIABHBIX IPMOPUTETHBIX JEIICTBUI, KaK
Ha JI0/ITOCPOYHYIO, TAK U CPefHe- 1 KPAaTKOCPOUYHBbIe NepcHeKTUBbl. CTparerns
TyMaHU3alMU COLMATbHO-TPYAOBBIX OTHOLIEHWIT JO/DKHA BK/IIOYATh B ce0s1 BeCh
KOMIIIEKC BOIIPOCOB, OXBATbIBAIOLINX JAHHYIO IIPOOIEMaTHKY.
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B coBpeMeHHOM LMBWIN30BAaHHOM OOIIECTBE TOCYAAPCTBEHHAS IIOMUTYKY
TyMaHU3alMM COLMAIbHO-TPYHOBbIX OTHOIIEHWII JO/DKHA JIeXKaTh B OCHOBE
CUCTeMBI TOCYAAPCTBEHHOTO YIIPaBIeHNA TPYAOM'.

Takas cucrema peryIMpoBaHys HO/DKHA ObITh HallpaBJIeHa, IPEXK/ie BCETo, Ha
¢dbopMupoBaHMe JYXOBHO-HPABCTBEHHBIX IIeHHOCTEN U po6iieM 3¢ deKTUBHOI
3aHATOCTM  TPYHOCIIOCOOHOTO  HaceleHMs, COKpauieHus 06e3paboTuiibl,
HOBBIIIEHNSA YPOBHA ¥ KauecTBa JKM3HM Ha OCHOBE IIOBBILUICHMs OIUIATBI
TpyZAa, GOpMUPOBAHMS JOXOOB HACeNTeHNsI, CIOCOOHBIX 00eCIIeYUTb BBICOKMUIT
IPOXXUTOYHbII MUHVMYM.

PerynupoBaHne cOBpeMEHHON CUCTEMOI COLMATbHO-TPYAOBbIX OTHOIIEHNI
B MH(OPMALMOHHYI0 SIOXy JO/DKHO OBbITh HAIpaBIeHO Ha IOBBIIICHNUE
006pa3oBaTeIbHOTO YPOBHSA HACE/IEHVS CTPAHbl HA OCHOBE CO3JAHUA CUCTEMBI
podeccuoHaTbHOr0 06pa3oBaHM, KOTOPOE HO/KHO BBICTYIIATh KaK JOCTYITHOE,
BceoOl1ee 1 OecIIaTHOE 061IecTBEHHOE O/1aro.

PerynmipoBaHme CHUCTEMBI COLMATbHO-TPYAOBBIX OTHOLIEHWII B COLVIAIBHO
OPMEHTHPOBAHHOM O0IIeCTBe JO/DKHO OBITh Tak>Ke HAIIPAB/ICHO He TOIbKO Ha
obecredeHne BHICOKIX JOXO/0B, HO 1 CO3[jaHNe B 00IIeCTBE BLICOKON KY/IbTYPbI
1 06pa3oBaHMA, MATPUOTUYECKOTO BOCIIUTAHUA U YBAKNUTENIBHOTO OTHOIICHMA
K KOJUIETaM 10 COBMECTHOM IeAITe/IbHOCTY U TPYAY, [yMaHU3AIIO TPYAa.

Pa3BuTye crcTEMBI COLMAIBHO-TPYLOBBIX OTHOILICHMII B COBPEMEHHYIO 3IIOXY
IO/DKHO OBITh HEPAa3pBIBHO CBSI3AHO C MX Ja/IbHENIIIel TyMaHU3a1Melt.

[lonAaTne rymaHmsMa O3HA4aeT, IPEXJe BCEro, YelIOBEYeCKOe Hadalo,
4e/I0BeYHOCTb. HpaBCcTBeHHas IIEHHOCTb U COfiep)KaHMe IOHATUA T'yMaHU3Ma
COCTOUT B COYETAHMM JIIOOBM, YBaXKEHMA U JOBEPUS K 4e/IOBEKY B COUETAaHUM
C BBICOKOJI Tpe6OBaTeNbHOCTBIO U HEIPYMUPUMOCTBIO K Pa3INYHBIM GopMaM
HOIPaHNA M YHVDKEHVS 9e/I0BeYeCKOl IMIHOCTH.

Bpicmmit ryMaHMCTUYECKMIT CMBICT LMBMIN30BAHHOTO OOIIECTBA COCTOUT
B TOM, YTOOBI BOCIUTBIBATH M YTBEP)KAATb OTHOLIEHMA K YEJIOBEKY, K €ro
JINYHBIM LIEHHOCTSAM ¥ MHTepecaM Hepa3pbIBHO C y4eTOM MHTEPECOB TPYAOBOTO
KOJUIEKTVBA 1 00IIeCTBa HA OCHOBE TApPMOHNY Pa3BUTHA yXOBHOTO IIOTEHLIMAIA
Je/IoBeKa.

JIB>KeHne oOmecTBa MO MYTM HAyYHO-TEXHUYECKOTO M COLMAIBHO-
5KOHOMMYECKOTO IPOrpecca Hepa3pbhIBHO CBA3aHO C MPOLECCOM I'yMaHM3ALUN
COLIMAIbHO-9KOHOMIYECKIX, B TOM 4JC/Ie U COLVIaJIbHO-TPY/IOBBIX OTHOIICHMI.

CoBpeMeHHas MICTOPUA CO BCeil yOenUTEeTbHOCTBIO CBUJIETETIbCTBYET, YTO B Te
VICTOpPUYECKIE 3TIOX) U B TeX TOCYAApPCTBaX, IJje OTCYTCTBYeT VU IPOABIACTCA
JIMIIb MVHUMAJIbHO ITIO3UTUBHOE OTHOLIEHME K YelOBEKY, T'YMaHUCTUYECKOe

' A. Zywicka, Zasada zréwnowazonego rozwoju a prowadzenie dzialalnosci gospodarczej na przy-

kladzie dzialalnosci w zakresie obrotu Srodkami ochrony roslin lub ich konfekcjonowania, [w:]
Dzialalno$¢ gospodarcza na obszarach chronionych, R. Biskup, M. Pyter, M. Rudnicki, J. Trzewik
(red.), KUL, Lublin 2014, s. 127-139.
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OTHOIIIEHVEe K IPUPOJe, OKPYKAKIEMy MUPY, 4eJIOBEKYy OTCTyIIaeT Ha BTOPOIl
II/IaH, ITie Ha IepBblil IJIaH BBIXOAUT TEXHOKPATUYECKUI IIOJXO/, OCHOBAHHbIN
He Ha JI0OBM K 4YeTOBEKy, a OE3[[yXOBHOCTM, INPOVCXOAUT paspylleHue
(dyHIaMEHTATbHBIX OCHOB IIPOTPECCYBHOTO Pa3BUTHA O0IeCTBaA.

B 9T0lt CBA3M CTAaHOBUTCA OYEBU[HO, YTO COLMATBbHO-IKOHOMUIYECKIE
tpaHchopmaruy, npoucxopsime B Poccuiickoit Demepanyy u HarpaB/IeHHbIE,
IPeX/ie BCET0, Ha Pa3BUTIeE PbIHOYHBIX OTHOIIEHWIT, PUTHUINN3ALINY JeHET, JOXOIOB
Y IpUOBLIN, JO/DKHBL OBITH CKOPPEKTUPOBAHBI ¢ (PMHAHCOBO-TEXHOKPATIYECKOI
TPAaeKTOpUM Ha COLMAIbHO-TyMaHUCTNYecKue. Peyb B HameMm oOIecTBe
JO/DKHA VIATU HE TOJBKO O MAaKCMMM3AIMU JJOXOJOB ¥ IPUObUIN, MOIOTHEHUN
OIofkeTa Ha OCHOBE 3aTATVMBAHMA IOSCOB, a, NPEXJE BCEro, 0 FapMOHUYHOM
pasBuTHM 06IIecTBa Ha OCHOBE I'yMaHMCTUYECKVX LIEHHOCTell BO Bcex cdepax
XKVM3HU: TOJIUTYIKE, SKOHOMMKE, HAayYHO-TEXHMYECKOM IIPOrpecce, COLUATbHOIN
cepe, sxonorvu u fp. IpyruMu cnoBamu, pedb JO/DKHA VIATU O TyMaHM3aLN
IIePEeCTPOVIKY BCEX LIEeHHOCTHBIX KaTeropuil pOCCUIICKOTO 001IiecTBa.

SddexTUBHOE COIMATBHO-9KOHOMUYECKOE pasBUTHE OOIIeCcTBa Ha OCHOBE
BHEJIPEHMS JTOCTVDKEHMII HayYHO-TEeXHMYECKOil PEBOMIOLUYN HEBO3MOXKHO 0e3
dbopMupoBaHMsT MOIHOTO TYMaHUCTUYECKOTO pyHIaMeHTa.

B Hacrosmee Bpems rymaHmsanys, oOljedenoBedecKye IEHHOCTY VIMEIOT
TEeH/ICHIVIO K I7I00aI3anum.

BMmecte ¢ TeM 3TO HUKOUM o6pa30M He O3HayaeT, 4YTO JajbHeNIlee
pasBuUTHE OOIIECTBEHHOTO IIPOM3BOACTBA B YC/IOBUAX MHQPOPMAIVIOHHOTO
TEXHOJIOTMYECKOr0  Crocoba  IPOM3BOACTBA M HOTPeO/NeHusA  JJODKHO
OTKa3bIBaTbCS OT XO3AMCTBEHHBIX, COLMAIbHO-9KOHOMMYECKNMX WHTEPEecoB
paboTonarend, KOrga peub MAET O IpoLeccax IUIAHMPOBAHUSA, OpPraHU3alNN,
MOTMBAllM ¥ KOHTPOJIA 3a IIPOM3BOACTBOM U TPYHOBON [eATETbHOCTDIO.
Peuyb mzper o TOM, 4TOOBI, IO BO3MOXXHOCTHM, OOecrednTh OajaHC MHTEPECOB
MEXJIy CO3JaHueM OJaronpyATHBIX YC/IOBUI, aJeKBAaTHBIX OOIeCTBEHHBIM
VHTepecaM ¥ BO3MOXKHOCTAM TPYHOBOJI IeATE/TbHOCTY Ye/IOBeKa Y IOTydeHNeM
npu6bLIeil paboTomaTensIMu Kak 00beKTUBHOI IIPEATIOCHIIKY /IS A/TbHEIIero
3G PEeKTUBHOTO pa3BUTHA IPEANPUATHUIL ¥ OPTAHU3ALNIL B YCIOBUAX PHIHOYHBIX
orHomeHmit. TakuM o06pasoM OYEBMJHO, YTO B OOLIECTBEHHOM CO3HAHUM
HOKHa  (QOPMUPOBATBCSA  MOJieIb  COBPEMEHHBIX — COLMAIbHO-TPYHLOBBIX
OTHOIIIEHMI, TIOCTPOEHHBIX Ha 6a/laHCe COLMATbHO-9KOHOMIUYECKIX MHTEPEeCcOB
ob1jecTBa, rocyjapcTBa, paboromaTeneil ¥ HaeMHBIX pabOTHMKOB B IIpoliecce
opraumsauyy 9(QeKTUBHON NPOU3BOCTBEHHON MEATENbHOCTY, C OJHOI
CTOPOHBI, ¥ HEOOXO[MMOCTY ObecredeHNs JOCTOIHOIO >KM3HEHHOIO YpPOBHA
¥ KaueCTBa >KM3HU HAeMHBIX PAa0OTHVKOB 11 WICHOB VX CeMeli, TO eCTb CO3/jaHue
MOJIe/IY Pa3yMHOTO COYETaHVA BHEPEHM JOCTVDKEHNII HAyYHO-TEXHIYECKOTO
mporpecca, CO3fjlaHMA ONaTONPUATHBIX YCIOBUI I TyMaHM3alVUM TPyAa
1 06ecIedeHns BBICOKOTO YPOBHS 1 Ka4eCTBa )XIM3HMU B OOLIECTBE, B IIe/IOM.
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B sTOM KOHTeKcTe HEOOXOAVIMO paccCMaTpuMBaThb ¥ NMOHATHA T'yMaHM3ALUN
COLIMA/IBHO-TPYAOBBIX OTHOLIEHWIT. PacCMOTpUM HEKOTOpble TOYKM 3peHusA
COBpPEMEHHBIX aBTOPOB Ha 3Ty IIpo0/ieMy.

Kameneuxuit B.A. B cBoeM HayyHOM TpyZe «ColManbHOe MAapTHEPCTBO
B EBporne u Poccun: IIpobnemer pepopmupoBaHms 1 pasBUTHsI» KOHCTATUPYeT,
YTO «IOJ «TYMaHM3aLMeil TPyia» CIeAyeT IOHNMATh KOMIIIEKC OpPraHM3aL IOHHO-
TeXHNYECKUX M COLMATbHO-9KOHOMMYECKVX MEPONPUATHII IO M3MEHEHMIO
YCTIOBUIT TPYyHa, NPOM3BOACTBEHHON Cpefbl M CONEp>KaHWUA TPyAa B LEAX
Y/Iy4ILIeHMAB3aVIMHOTO COOTBETCTBMA Ye/IOBEKA 1 €T0 TPYAOBOI AeATeIbHOCTI» .

Iymanmsaumio >xe Tpyga Kamenenkmit B.A. paccmarpuBaeT kak Ipoliecc
¢dbopmupoBannss  Haubojee MHTEPECHBIX [y  HAeMHBIX  pabOTHUKOB
YCTIOBMIT, CHOCOOHBIX 00€CIednTb MX MOTMBALVII0 K BBICOKOMY KadecTBY
U TPOM3BOAUTEIBHOCTY TPY[Aa Ha OCHOBE YIYYIIEHUSA COflep>KaHMA TPyAa
U YCIIOBUIA TPYHOBO NeATETbHOCTH.

Kak oTMeualoT MHOTME COBpPEeMEHHbIe WCCIEfOBATeNN, TyMaHU3aIVA
COLIMA/IBHO-TPYAOBBIX OTHOIIEHWII ¥ B TEOPUN, ¥ Ha IIPaKTUKE OCTAeTCA
HepaspabOoTaHHOIT ¥ HEBOCTPeOOBAHHOIL.

ITo cyrm pgema, CyleCTBYIOIVE COLMAIbHO-TPYLOBbIE OTHOIICHNA,
O 4eM CBMJETE/NbCTBYeT NPAKTUKA IMOCANHUX NECATWIETUN, HaIllpaBIsgeTcs
Ha aJlalTalyio JIIofell TPyAa K M3MEHAIOUIVMCSA dallle BCEIO B HEraTUBHYIO
CTOPOHY OOCTOATENbCTBAM M YC/IOBUAM >KM3HU. Takas cucreMa COLMaIbHO-
TPYLOBBIX OTHOIIEHMII He CIIOCOOHA CO37laTh HEeOOXOAMMbIe IPEeAIIOCHIIKH,
ycrnoBys ¥ paKTOPbI /1A TyMaHU3ALMN TPYAA, TPYAOBOIL HeATETbHOCTY U KU3HU
HAaeMHOTO PabOTHVKA I € YWICHOB €r0 CeMbI.

OueBnpHO,  4YTO  C/IOXKMBLIAACA  CUCTEMAa  COLMAIbHO-TPYHOBBIX
OTHOILIEHWII JO/DKHA HepecTpauBaThCs C IMPUHIMIIOB IACCUBHONM aflalTaliun
K YXYALIAIOIVMCSA YCIOBUAM TPYAA Ha IPMHIUIIBI TYMaHM3aLUy, B OCHOBE
KOTOPBIX JOJ/DKHBI JIEXATh BHICOKJE HPAaBCTBEHHbIE LIEHHOCTY 1 TAPMOHM3ALINA
pasBUTHUA 4YelOBeKa TPyHa, paboTomaTens, rocyfapcTsa u obmectsa. [Tpudem,
3TU TEHJEHIVM NO/DKHBI IPOABIATBCA Ha IPEANPUATUAX PA3TNIHBIX (HOpM
COOCTBEHHOCTH U MacIuTaba’.

Ha ocnoBe nsy4enns u 060061LIeHNA Pa3IMIHBIX TOYEK 3PEHMA Mbl IPUIIUIN
K BBIBOJY, YTO TYMaHM3aLMA COLVATbHO-TPY/IOBBIX OTHOIIEHUII IIPeACTaB/IAeT
co6011 mporecc co3ganus 6aronpuATHBIX MPEAOChUIOK, YCIOBUII 1 paKTOpoB
st popMupoBaHus, pasBuThs U 9P (EeKTUBHOI peannsayyl NOTeHI[MaTbHBIX
BO3MOXKHOCTeJl 4YelI0OBEeKa, €ro CaMopeajusalyi B TPYHOBON HeATENTbHOCTH,
a TaKKe COBEpIIEHCTBOBAaHNUE CBA3eNl MEXAy paboTofarenimy, oOLIeCTBOM

Kawmenerxuit B.A. Coyuanvroe napmuepcmeo 6 Esépone u Poccuu: ITpo6nemvt pepopmuposarust
u passumus.- M.,1999.

Przychocka 1., Wspieranie sektora malych i Srednich przedsigbiorstw w Unii Europejskiej i w Pol-
sce, Difin, Warszawa 2009, c. 130.
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Y HaeMHBIMM PabOOTHMKAMMU B Iie/IsIX HOBBILIEHNS 9)(EeKTUBHOCTY PasBUTHA
obliecTBa Ha OCHOBE HAyYHO-TEXHMYECKOTO ) COLMATbHO-9KOHOMIYECKOTO
nporpecca.

HPOHCCC ryMaHN3apguun CNCTEMbI

I[Tporecc rymMaHM3almy CUCTEMbI COLMAIBHO-TPYOBBIX OTHOIIEHNMIT IJIABHOM
CBOEIT LENMbI0 MMeeT MUHMMM3ALMIO BIVSIHVA (DAKTOPOB, OIMPENEAIONUX X
AHTUCOLMA/IBHBIT XapaKTep M [erpaflaliiio M OPUIAHMS UM TapPMOHWYHOI
COAAHCMPOBAHHOCTM  COL[MA/TIBHO-9KOHOMMYECKMX ~ MHTEPECOB  OOIIECTBa,
rOCy[apcTBa, paboTOATe el V1 PYKOBORMTEIEN IIPEIIPYSITII, HAEMHbIX TPY>KEHIKOB.
Taxue mHTepecbl 00ecreunMBaOT pacHMpeHrsi CBOOOAbI /TIOfell HaeMHOTO TPY/a,
CIOCOOCTBYIOT OU€/IOBEUYVBAHIIO OTHOIIEHWIT MEXTY JTIOIbMY B O0IIIECTBe.

[ymaHm3anyst  COLMAJbHO-TPYAOBBIX  OTHOLIEHWII B  COBPEMEHHOM
ob1iecTBe MMeeT mpeobnafailyo TeHAeHu0. OfHaKO Ha OT/EeNbHBIX (asax
COIMAIbHO-9KOHOMMYECKOTO PA3BUTHUSL BPeMS OT BPEMEHU MPOSBISIOTCA
oOpaTHble TEHJEHUMM [JeryMaHM3aluyM STUX OTHOWeHuit. [erpagauns
COLMA/IPHO-TPYAOBBIX OTHOIIEHNUI, MPOSAB/SIOIAS’CA B MX aHTUCOLMAIBHON
HAIIPaBIeHHOCT (GOPMUPYeT TaK Ha3blBaeMble AHTUIIEHHOCTH, O CBOEMY
COJIEpP)KAHNUIO ¥ HAIPaBIEHHOCTM COBEPIIEHHO IPOTUBOIONOXHBIE MPOLECCY
TyMaHU3aLNN.

HamnpaBneHHOCTD U cOfiep>KaHIe MPOLIECCOB, OMPENe/SONINX TYMaHU3aINIo
CUCTEeMY COLMaIbHO-TPYHOBBIX OTHOLIEHWII, OIPEefeNsIeTcss B pe3y/brare
PasBUTHS UCTOPUM 1 0OYCTIOBIMBAETCS pa3HOOOPA3HBIMI, KaK OObeKTUBHBIMIA,
TaK U CYOBeKTMBHBIMM YCIOBUAMM, HpeArnockinkamu u ¢axtopamn. Cpeau
TaKMX Hanbosee 3SHAYNTETBHBIX (PAKTOPOB C/IEAYeT BBIAEINATH:

a) ypOBeHb Pa3BUTHSI IPOVM3BOAUTEIBHBIX CUIT 11 00111eCTBEHHBIX OTHOLIEHMIT HA
KK/JOM MCTOPUIECKOM 3TAlle Pa3BUTHS YeTOBEYECTBA U MIPe0OIafaromil
TEXHOJIOTMYECKMIT CIOCOO ITPOM3BOACTBA I TIOTPEOIEHS;

0) CITOKUBIIECS B 00II[eCTBE MO/ OTHOIIEHNIT COOCTBEHHOCTI Ha OCHOBHbIE
CpefCTBa MPOM3BO/CTBA, CTEIIeHb X I'YMaHU3aL My, TNO0 aHTUTYMaHU3ALN
KaK OJHOJ M3 PpeUIAIONINX IPEANOChUIOK TYMAaHUCTUYECKOTO PasBUTHUSA
CUCTeMBI COLMAIbHO-TPY/OBBIX OTHOIICHMI;

B) TEHJIEHIIMI U HAIIPAB/IEHHOCTb OOIIIECTBEHHBIX OTHOIIEHNIT B chepe TTOMUTIUKI,
SKOHOMMKM, —OOpasoBaHWsl, KY/IBTYpBL,  OIpefenseMble  CIOXKVBIIMMCS
TEXHOJIOTMYECKMM CIIOCOOOM TIPOM3BOACTBA ¥ MPEOOIAIAONIMMI B 00IIECTBE
[[EHHOCTSIMY (aHTULIEHHOCTSIMI ), MHTEPECAMI 1 TIOTPEOHOCTSIMI, KaK OT/IE/TbHBIX
VIH/IVIBUIOB, TaK /1 IIPABSILIVX S/TUT ¥ BIVSATEIbHBIX COLMATbHBIX TPYIILL

T) coflep)XaHue M TBOPYECKUIT XapaKTep TPyHa HAEMHBIX pabOTHMKOB, Kak
CTIE[ICTBYME PA3BUTUSA MAaTepPUaTbHO-TEXHUUYECKON 0asbl M COIMATbHBIX



Anexcanyp A. Cremmanos, Maprapura B. CaBuna, ViBan A. CrenanoBs, [ymanusauus coyuanvHo-...
Globalization, the State and the Individual, No 1 (13)/2017 |

23

OTHOIUEHNIT, YPOBHSA BHEAPEHWs [JOCTIDKEHUII HayYHO-TEXHIIECKOTO
nporpecca;

1) CTEIIeHb PasBUTHS IPAXKAAHCKOrO OOIIecTBa, KaK ITIABHOI IIPENIOCHIIKI
u QakTopa peanMsaluy TyMaHUCTUYECKUMX TEHAEHIWII B COLIMAIBHO-
TPYAOBBIX OTHOIICHVISIX;

e) TeHfeHIMN [106anM3anyuyu B PasBUTUM IPOLIECCOB, OIPENesIOUINX
TYMaHMUCTHYECKIe TEHJEHLMY COBEPIICHCTBOBAHNUS COLMAIbHO-TPYAOBBIX
OTHOILEHNIT 11, TPEKIe BCEro, Ha OCHOBE PAa3BUTIS MOJIe/IeN], TP OSIB/IIOLINXCST
B COLIMA/IBHOM IIAPTHEPCTBE;

X) cofiep)KaHMe  TPYAOBBIX  3aKOHONATENbHBIX  AKTOB,  PETyIMPYIOLINX
Coflep>KaHMe VM HAIIPABIeHHOCTb COLMAIbHO-TPYAOBBIX OTHOLIEHNIT MEXIY
paboropaTensiMu, HaeMHBIMI pabOTHUKAMMY, OOIIECTBOM U TOCYIAPCTBOM;

3) CTeleHb BIMAHMA OOI[eCTBa UM TOCYAApCTBA, MX PONb U 3HAYEHHe
B TYMaHUCTMYECKMX IIPOIIECCAX, OLpeRe/IOUINX TEeHAEHIUN PasBUTHSA
CUCTEMBI COL[MATbHO-TPYAOBBIX OTHOLICHNMIT ¥ T.II.

[ToMyMo  3TOro  CyIjeCTBEHHBIMM  (paKTOpaMy,  OILpee/IOLIMU
TYMaHMUCTUYECKIe TeHEeHINI B COlep>KaHUM IPOLeccoB 1 popMax TPYHOBOIL
[esITeNIbHOCTH, SB/IAIOTCS:

o TEHJEHLMV BO3pPAaCTaHMs [OMU MHTE/UIEKTYa/JbHOTO TpPyAa B IIpoljecce
001IeCTBEHHOTO ~ IIPOM3BOACTBA, IMOBBILIEHMN YPOBHA 00OpasoBaHMsA
¥l KY/IbTYPbl HAeMHBIX PaOOTHIKOB;

e CYILIeCTBEHHOEYBEINYEHIEeBO3MOXKHOCTEI /IAIOBBILICHsI00pa30BaTe/IbHOTO
YPOBHS, IIPOQECCHOHAIBHO TOATOTOBKM U IEPENOATOTOBKY PabOTHUKOB,
camopeau3aLuy ux NpogeccroHaTbHOTO OTeHIMaIa;

o yBe/MYeHIE YNCTIEHHOCT BBICOKOIIPO(]eCCOHAIbHBIX KOHKYPEHTOCIIOCOOHBIX
PabOTHMKOB, MMEIOIMX BBICOKNMIT YpOBEHb OOpasoBaHMs M Ky/IbTYpPBI, Kak
Ba)XHeIIIel! IPeANOChIIKY aKTVUBM3ALIA U PaclIMpeHus IPodeccyoHaIbHO
MOOVJIBHOCTY B YC/IOBUSIX TOTA/IBHOJ I7100a/IM3aL[1N POLIECCOB IyMAHU3ALN
COLMAIbHO-TPYAOBBIX OTHOLIECHNIT;

o IpNU3HAHME BaXKHEJIIeJl ILeHHOCTbI0 BBICOKMII INPOQeCcCHOHANN3M,
podecCHOHAIbHBI OIBIT PAa0OTHMKOB OpraHM3aLVM, KAaK Ha OCHOBE
IIOATOTOBKM O0OeCIedeHus1 KapbepHOro pocTa COOCTBEHHBIX PabOTHUKOB,
TaK M IPUINALIEHHBIX BBICOKOKBAIM(UINMPOBAHHBIX CIIELUAINCTOB CO
CTOpPOHBL.*

KpoMme TOro HampaB/IeHHOCTb M COAep>KaHMe TYMaHMCTUYECKNX TeHJeHLINI
IpeionpesiensaeTcs:
e MacImITabaMy ¥ CTEleHbI0 COBEPUICHCTBA OOIIeCTBEHHO-MUJEOTOTIYEeCKIX
IPOLIECCOB U, IPEeXIe BCEro, B HAYYHOII M IMTEPATYpPHON cdepax, chepax
UCKYCCTBA U T.IL;

*  http://vocabulary.ru/dictionary/817/word/%D4%E0%EA%. [Jata o6pammenns 1.04.2016
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* M3MEHEHMAMM, IPOUCXOAIMUBCTPYKTYPEIIPOU3BOANMBIXMIIOTPeO/IAeMBIX
5KOHOMMYECKUX 0J1ar, B pacllMPEeHNN ¥ COBEPIICHCTBOBAHNM X HAOOPa;

o PETATUBHOCTBIO U aMOMBAJICHTHOCTBIO IPOM3BOAMMBIX ¥ NOTpPeOIseMbIX
B ofuiecTBe Onmar (cTemeHb IONB3BI MO0 BpeMs OT IPOU3BOAVMBIX
U ITOTpeb/IsIeMbIX TOBAPOB 1 YCIYT);

¢ HECOBEPIICHCTBOM C/IOXKMBIIMXCS B OOLIECTBEHHOM CO3HAHMM M IIPAKTUKE
CTPYKTYpbl TOTpebneHysi (moTpebneHre IIPOAYKTOB, HAHOCAIMX Yiepo
3/I0pPOBBIO OTAELHBIM VHIMBNZAM 1M OOLIECTBY, B LETIOM; VMEOLIME MeCTO
VI3/IMIIIECTBA B IIOTPe6/IeHN IPOAYKTOB, VX OPYM U HEJOVCIIONb30BaHNeE 1 JIp.);

e KpMMMHa/IM3aLell 001eCTBEHHO-9KOHOMIYECKOI >KI3HY, PaClIpOCTPaHEeHNEM
TEHEeBOJI SKOHOMMKI, KPUMIHA/ILHOTO OJ13Heca 1 KOPPYIILVIOHHBIX OTHOLICHWIA;

o CTEIEHBIO I YPOBHEM PasBUTHA B CUCTeMe OOIIECTBEHHOTO IPOM3BOJCTBA
IPOLIECCOB KpeaTMBM3ALMM KaK OCHOBBI TBOPYECKOTO, CO3VJATETbHOTO
TPyZia 4eJIoBeKa 11 €r0 OCBOOOXKAEHMA OT TSKEIOTO TPYHa;

e YPOBHEM CIOKMBIIVXCSA B 00LIeCTBE HPAaBCTBEHHBIX YCTOEB, VIX BIIVSAHMA
Ha He3JI0pOBOe MBIIIIEHNE U NTOBefieHIe TIofiell, ICKayKeHNe BKYCOB, 0Opasa
Yl HOPM XXVI3HM 1 T.JL.;

e YPOBHEM pasBUTHA B OOIECTBEHHOM CO3HaHMMU IPAKTUKM HEOOXOAVMOCTH
dbopMupoBaHMA  CO3MMATEIBHO-KPEATMBHON  MOJEMN  JeATeTbHOCTH
Ye/loBeKa B PasNMYHBIX cdepax, MOCTOSHHON BBIPAOOTKY 3PPeKTUBHBIX
TYMaHUCTUYECKUX, COLMAJbHBIX TEOPUil M IIPOEKTOB, ObecreyeHue uX
MPAKTUYECKOI peannsarum;

 IpeoOafaolMM yPOBHEM PasBUTUA Y HANPABIEHHOCTY OOIeCTBEHHDBIX
VIHTEPEeCOB Ha COLMa/IbHBIE U [yXOBHBIE LIEHHOCT B IPOTUBOBEC LIEHHOCTAM
MaTepyuajbHOTO  CBEpPXNOTpeOneHns; COaTaHCMPOBAaHHOCTY — JYXOBHBIX,
COLMAJIbHBIX ¥ MaTepUaIbHbIX LIeHHOCTE IIPY BeAYIIell PO/IN IEePBbIX.

B coBpemeHHOM 0011{eCTBe CTereHb I'yMaHM3aL M CYCTEMbI COLMATbHO-TPYHAOBBIX
OTHOILIEHMIT MOXET CIY)XUTb IPU3HAKOM-VH/MKATOPOM, XapaKTePU3YHOIINM
B 0O0IIeCTBe YPOBEHb COLMATBHOIO, SKOHOMUYECKOTO 1 HAYYHO-TEXHUYECKOTO
Pa3BUTHSL

TenpgeHuyy TrymMaHM3aumum WU JeTyMaHM3AUMM Pa3BUTH  COLMATBHO-
TPYHOBBIX OTHOIIEHWII IPENOIPENeNsIOTCs, HPeXAe BCEro, MX COLUATBHO
OPVMEHTHPOBAHHO MAV aHTUCOLMATBHO OPMEHTUPOBAHHOI HAPABIEHHOCTHIO
IpefCTaBIUTeNel IPABSIIIVX STUT Y IIPe0OIafafolyX COLMAaTbHbIX TPYIIIL, A TAKXKe
CTeleHbI0 CaMOCO3HAHVS /I0ell HaeMHOTO TPYHa M PasBUTHUS TPAXKJAHCKOTO
obiecTna.

[ymaHuCTMYECKME TEHJEHIUY HAMPABIEHHOCTV COLMAIBHO-TPYHLOBBIX
OTHOLIEHNIT ¥ MX KOHKPETHOE COfiep>KaHMe IPeNcTaBysieT co00il ClefcTBue
[UINTENIBHOTO ~ COLMA/IBHO-UCTOpUYeCcKoropassutus. IlpudyeM B  OCHOBe
bopMupoBaHNMs 1 pa3BUTHS TeX WM MHBIX TEHEHINI /IeXXaT GOPMUPYIOLIVecs
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B o6uiecTBe OODBEKTMBHBIE COLMATIbHO-9KOHOMUYECKNE IPOTUBOPEUMs, UX
M3MEHEHMe U IBVDKEHME.

OTM NpoTMBOpeYMsA, KaK IIPaBWIO, BO3HMKAIOT MeXJy MHTepecaMu
HaeMHbIX pabOTHMKOB, paboTopaTesneil 1 COOCTBEHHMKOB II0 IOBOJY CTEIeHN
9KCIUTyaTallMy pabOTHMKOB KaK MHCTPYMEHTA IONy4eHMs MaKCHMalIbHOM
npubbUIM B pe3ynbTaTe JeryMaHM3aLUM COLMAIbHO-TPYHLOBBIX OTHOLIEHMI
M VHTepecaMyl HaeMHbIX PaOOTHMKOB, CBA3AHHBIX C Y/Iy4lIeHVeM YCIOBUIL
¥ Ka4ecTBa TPYAa U XXU3HM, HeOOXOAMMOCTbIO 00eCIIede N COOTBETCTBUA ITHUX
YCTIOBMIT MMEIOIMMCS B 00IIecTBe MPUHIMIIAM T'yMaHU3aMN Y COLVIATN3ALUN
CUCTEMBI COLIATTbHO-TPY/IOBBIX OTHOIICHMIA.

Bo3HMKHOBEHME COIVMATbHO-9KOHOMUYECKUX IPOTMBOPEUMII IPOVICXOIUT
B pe3yJIbTaTe HeCOBIIA IeHVI COLYIATbHO-9KOHOMIYECKIX LIEHHOCTEN, MHTEPEeCcoB
U noTpebHOCTell 001jecTBa. TOCYAAPCTBa, MPaBALINX /MUT, paboTozaTesneil u,
€CTeCTBEHHO, HAeMHBIX PaOOTHVKOB.

Takme pasmmuma B MHTEpecaXx M IOTPEOHOCTAX MEXAY CyObeKTaMu
COLIMA/IbHO-TPYAOBBIX OTHOIIEHWIT CYIIeCTBYIOT BCEITIA.

DopMupysacb B OOLIECTBEHHOM CO3HAHUM, T€ WIM WHBIE COLMAIBHO-
3KOHOMMYECKIE LIEeHHOCTH, MHTEPEChI U IIOTPEOHOCTY MOTYT, KaK COBIIA/JaTh, TAK
Y He COBIAJaTb ¢ OOBEKTVBHBIMU COLMATbHO-9KOHOMUYECKVIMU MHTEpecaMm
o011ecTBa 1 TOCy/lapCTBa.

CremneHb c6a/TaHCHPOBAaHHOCTM, COBIIA/ICHNIT U HECOBII/ICHMI VX MHTEPECOB
omnpepenAeTcs cofiep>kaHyeM 1 (opMaMI IPOLeCCOB TyMaHU3aIMN COLUATbHO-
TPYHOBBIX OTHOIIEHMIA.

Paspemienne coumanbHO-9KOHOMMYECKNMX IIPOTMBOPEYMiI KaK MeXaHU3Ma
IPOLIECCOB TYMaHM3aLUN COLVATbHO-TPYOBbIX OTHOIIEHWII IPOVMCXOLUT
cinepyoumm obpasom. ITonavany GpopMMUPYIOTCS HOBBIE HAIlpaBjIeHNs, MO0
TyMaHU3anuy, m160 feryMaHM3aluy TaKUX OTHOIIEHWIT, KOTOPbIe IIOCTEIIeHHO
IePeXOiAT TPAHUILYy CIOKMUBIIMXCA B TOT VUIV VHOW VICTOPMYECKMII HepUOJ
CUCTeMBI COIMATbHO-TPYAOBBIX OTHOLIeHMIT. [IoToM mogo6Has Tpancdopmanms
HIePEHOCUTCS C OT/IeIBHBIX CYObeKTOB 11 00'bEKTOB Ha BCIO MOJIe/Tb 0011[eCTBEHHbBIX
COLIMA/IBHO-TPYAOBBIX OTHOIIEHMII, KOTOpble B Ja/JbHENIIeM YKPeIUIAITCA
B KaueCTBe HOPMBI M SBJIAIOTCA, IO CYTU Jie/a, CIIE[ICTBMEM YKpeIUIAoLIerics
JOMUHAHTBI LIEHHOCTEN!, MTHTEPECOB VM MOTPEeOHOCTEN IPABAIINX SIAT M B YILIVIX
IPOM3BOAVTEIbHBIX K/IACCOB OOIIeCTBA.

Hecmorpss Ha TO, 4TO TyMaHM3alys COLMAIbHO-TPYLOBBIX OTHOIIEHUI
B Pa3/lMYHBIX TOCYJAApCTBAX VMeIa MCTOPUYECKYI0 HALMOHATBbHYI U MHYIO
criennuKy, el TPUCYIM OIpefeNeHHble OOIue 3aKOHOMepPHOCTH. Takue
3aKOHOMEPHOCTM WTPAIOT BAXKHENIIYI0 pOJb, KaK B Pa3BUTUM TEOPUM
TyMaHU3alMy, TaK 1 pea3aluy ee Ha IpaKTHKe.

Hambonee u3BeCTHbBIMM OOIMMM  3aKOHOMEPHOCTSAMM  TI'yMaHM3AIL[UN
COLMA/IbHO-TPYAOBBIX OTHOIIEHWIT IB/IAIOTCA:
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e IIPOLIECC Pa3BUTHA COLMAIBHO-TPY/OBbIX OTHOLIEHMI MCTOPUYECKN IIpe]-
CTaB/ieH [IByMs IIPOTMBOIIOJIOKHBIMM TeHJEHIMAMYU - TyMaHuU3alue
U leTyMaHM3alyeil COLanbHO-TPYOBbIX OTHOLIEHNIA;

e HANPaBJIEHHOCTb TI'yMAHUCTUYECKUX U JIETYMaHUCTUYECKUX TeHJeHIIMIA
COLMAIbHO-TPYHOBBIX OTHOLIEHMIT POPMUPYETCA TIOf BIUAHIEM IIOTIUTIYe-
CKUX, 9KOHOMUYECKIX, COLIMa/IbHBIX MHTEPECOB MPaBAILIMX 37IUT U K/IACCOB
U, KOHEYHO, JOMMHMpYIoLIell B ob1ecTBe popmoit cobcTBeHHOCTH (0011ie-
CTBEHHOI, KOJJIEKTUBHOII, YaCTHOI );

e IIPOLECCHI IyMAaHM3ALMM U JIeTyMaHM3aIMy COLMAabHO-TPY/IOBbIX OTHOILIE-
HII MMEIOT JVHAMMYHbIN XapaKTep U B IPOLecce CBOEN 3BOMIOLIMYN CUCTEMA
COLMA/IbHO-TPYHOBBIX OTHOIIEHMII, B KOHEYHOM UTOTE, IPHOOpeTaeT TeH-
IeHIMIO NTPe06/Iaalollero CoLuaabHO OPUEHTPOBAHHOTO XapaKTepa;

e B IIpOLleCCe 3BOJIOLVM CYIIECTBEHHBIM O0Opa3soM WU3MEHSETCS COfiepiKa-
HIE 3/IeMEHTOB COLMa/lbHO-TPY/IOBbIX OTHOLIEHMII: HA CMEHY yCTapeBLINM
9/1IeMeHTaM I'yMaHU3alMM IPUXOAAT HOBbIE, COOTBETCTBYIOLINE MHTEpecaM
Y MOTPeOHOCTAM MPaBAIUX KIACCOB, OOIIeCTBA B IIE/IOM U aJeKBaTHBIX
TOCIIOJICTBYIOLIEMY CIIOCOOY IPOM3BOACTBA U ITOTPebIeHN.

Hapﬂny C 06I.LH/IMI/I 3aKOHOMEPHOCTAMMN pa3BUTHA IIpoLecCa I'yMaHM3allun
COLVa/IbHO-TPYLOBbBIX OTHOIIIeHU CYLECTBYIOT "n CHCHI/I(i)I/I"ICCKI/Ie
3aKOHOMEPHOCTI. K rakum 3aKOHOMEPHOCTAM MOXHO OTHECTI:

e TEHACHLMIO Ha OpMEHTaN NI rapMOHNYIHOI'O I'IpOCbeCCI/IOHaHbHOI‘O
06meKyanypHoro M HpaBCTBEHHOTO pa3BUTVA IMIHOCTU;
e VMHAMBUIAYAIN3aLINIO HpOq)eCCI/IOHaJIbHO-STI/I"ICCKOI‘/‘[ OTBETCTBEHHOCTU

TBOPYECKOro nmoaxona, IMO3BOIAIOMINX OnpefenATb CTpaTernmn
caMoopranm3agum m CaMOCOBEPIICHCTBOBaHNA B TOM WINM WMHOM BIIE
AEATECIbHOCTU;

o YCOBEpLIEHCTBOBAHME COLAIbHOI CPefbl, IPYHVMAOI el ¥ BOIJIOIAOI el
TeHJEHIMM TyMaHNM3Ma, HAIlpaBJIeHHON Ha (OopMupOBaHMe Ye/lOBeKa-
TBOPLIA;

o IIOCTOSSHHOE COBEpIIEHCTBOBaHNE B IpoOIlecce PasBUTHUA COLMAIBHO-
TPY[OBBIX OTHOIIEHMII TPYAOBOrO IIOTEHIMANa, KaK KOJJIEKTMBOBO
OpraHM3alNM B LIeJIOM, TaK ¥ OT/e/IbHBIX PaOOTHIIKOB;

K OCHOBHBIM I'yMaHUCTUYECKVIM T€H/IeHIIMAM Pa3BUTHA COLMAIbHO-TPYLOBBIX
OTHOIIEHNIT B YCTIOBUAX MH(OPMAIVIOHHOTO 001I1eCTBa OTHOCATCS:

o TEHJEHIUV IOCTOSHHOTO COBEPIICHCTBOBAHNUA  COLMAIBbHO-TPYLOBBIX
OTHOIIEHWIT Ha OCHOBE Pa3BUTHA NMPO(HECCHOHANTBLHOTO, O0IeKyIbTyPHOTO,
COIMATbHO-HPAaBCTBEHHOTO IIOTEHI[Mana pabOTHUKOB. OTa TeHJEeHIA
XapaKTepMU3yeTcsl TeM, YTO Ha OCHOBE T'yMaHM3alMM Pa3BUTUA JTUYHOCTYU
pabOTHNKA 4Ye/IOBEK CTAaHOBUTCA Oojee CBOOONHBIM U TBOPYECKUM
CO3MJIaTeNeM.
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B ycnoBuaAx yckopeHus mpoLeccoB Iepexoya o0IecTsa OT UHAYCTPHUATbHOM
K MH(OPMAIMOHHOII 3110Xe BO3HMKAET 00'beKTUBHAsI HEOOXOAMMOCTD CO3JJaHMS
BCeX IIPEANOCBUIOK, O00eCIeuyBaONINX pPeajbHYI0 BO3MOXXHOCTb OCBOCHMA
paboTHUKaMM He TOMBKO 0a30BBIX MPOQeCcCHOHATbHBIX 3HAHUI, HO U OCHOB
0011eyesIoBeYeCcKOil KYIbTYphl, I'yMaHUCTUYECKUX I[eHHOCTell. B pesynbrare
6osee BBICOKMIT YPOBEHb KY/IbTYPBI CIIOCOOEH aKTUBM3MPOBATH U MOOYKHATh
pabotHuKa K 3¢(deKTUBHOMY TBOPYECKOMY TpPyAy. B wmrore, uem Oonee
PasHO0OpasHOl ¥ HPOAYKTMBHON, CYIIECTBEHHO 3HAYMMOI A pabOTHMKA
CTQaHOBUTCS €r0 HeATENbHOCTb, TeM 3(deKTrBHee OCYIIECTBIACTCA IPOLece
oB/IazieHys1 MpodeccUOoHaNbHOI 1 001IeYeT0OBeYeCKOI KY/IbTYPBL.

IlopBengeHnme MTOros

O6o01meHne MCCIeNOBAaHNIT OTEYeCTBEHHBIX U 3apYOeXHBIX aBTOPOB IIO
npo61eMaM ryMaHU3alyy 1 eTyMaHU3aIJ COLMATbHO-TPYAOBBIX OTHOLIEHII
II0Ka3aJIo, YTo:

o TEHJEHIUM TyMaHM3aLMM COLMATBbHO-TPYHLOBBIX OTHOIIEHMUII afeKBaTHO
Pa3BUBAIOTCA BMeCTe C TYMaHUCTUYECKO, COL[MaTbHOI HaIlpaBlIeHHOCTDIO
IIeHHOCTEIl, MTHTePeCcoB U MOTPeOHOCTeN MPaBAILINX /AT, BeAYIINX IIPOU3-
BOIMTENbHBIX KIAaccOB obIecTBa, paboropareneil ¥ paboTHUKOB. B aToM
caydae GopMupyoTCca HeoOXofmuMble OODBeKTMBHbIE HPENNOCBUIKY I
MOCTYTIATETbHOTO IMHAMUYHOTO IIPOLIeCCa COIMATbHO-9KOHOMMUYECKOTO
Pa3BUTHUA IO ITyTY MHHOBALMIL, TYMaHM3aL[MI M COLIMaIbHOTO NPOTpecca;

o JIeryMaHMCTHYECKNeE TeH/IEeHIIU B pa3BUTHE COLMATbHO-TPYLOBBIX OTHOLIIE-
HUIA, KaK IIPaBUJIO, CK/IaZibIBAIOTCA B YC/IOBUAX, KOT/Ia COLMATbHO-TPYHOBbIe
OTHOIIIEHM B MacIiTabax oO1ecTBa TOPMO3AT COLMATBbHO-9KOHOMIYECKII
IpOrpecc B pa3IMYHbIX €r0 HallpaBlIeHMAX.

Ha npoTs>keHnn Bceil UCTOPUM Ye/T0OBEYECTBA IOCTOSAHHO MPOC/IEXKUBAIOTCS
TeH/IEHIM TYMaHU3alUu U JeTYMaHU3alUy COLMAIbHO-TPYJOBbIX OTHOILEHNI.

BaxuplMy ¢akTopaMy TYMaHM3ALUM COLMATBHO-TPYHOBBIX OTHOIIEHUI
CIIY>)KUT CTPeMJIEHUE 4YelloBeYeCTBA OCBOOOAMTLCSA OT TSXKENIOro (PU3NIEeCKOro
HEeKBA/IM(PUIVPOBAHHOTO TPYAQ, TKENTbIX HEKOM(OPTHBIX YCIOBUI >XVU3HU
PabOTHMKOB ¥ YJIEHOB UX CeMell, CTpeMJIeHMe JIofiell K caMopeanusalinn,
CaMOYTBEPKIEHNIO M CaMOPa3BUTUIO, Pa3BUTHUIO CO3UAATETbHO-KPEaTUBHOTO
TOTEeHIIMAJIa YeTOBeKa.

PasButne mnpomeccoB TIyMaHM3allMM COLMATbHO-TPYHOBBIX OTHOIIEHUIT
obecreunBaeTcs HeIpepbIBHbIM COBEPILIEHCTBOBAHEM TEXHUKO-
TeXHOJIOTMYeCKO 6a3bl MPOM3BO/ICTBA HAa OCHOBe BHempeHus foctrokennit HTTI.
Bornee coBepuieHHast 1 pasBUTAasE MaTepUATbHO-TEXHMYIECKass 6asza KaKoro
CTIEAYIOIIer0 TeXHOJIOTMYECKOTO CIocoba MpOM3BOACTBA 1  IHOTpeOIeHus
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IPUBOANT K AKTUBM3ALMM ¥ IIOBBIIIEHNIO YPOBHS TBOPYECKON AaKTMBHOCTIU
VI IIPOU3BOAUTEIBHOCTH TPY/A.

CornanbHO-9KOHOMIYECKOE  Pa3BUTME COBPEMEHHOro obuiecTBa Ha
NPYHINUIIAX TyMaHM3aLVM, KaK IIPaBWIO, XapaKTepu3yeTCs IMO3UTHBHBIMI
VI3MEHEHVSIMU CTPYKTYPBl 9KOHOMMYECKMX OJIar, COBEPLICHCTBOBAHMEM MX
COCTaBa i POCTOM 00BEMOB.

OKOHOMMYECKMII ¥ COLMAAbHBIN IIPOrpecc oOIecTBa XapaKTepusyercs,
KaK IPaBWIO, T'yMaHM3aluell, KaK COLMAJTbHO-TPYHAOBBIX OTHOLIEHMII, TaK
VI 5KOHOMIIKE, B L[e/IOM.

BMmecTe ¢ TeM criefyeT OTMETUTDb, YTO HMOSUTUBHBIE IIPOLIECCHI COLMATbHO-
9KOHOMMYECKOTO  Pa3BUTUS  HEPENKO  CONPOBOXKHAITCSI  PasIMIHBIMM
HeTaTVBHBIMI XapPaKTePUCTUKAMM, HOCAILIMMY 3a4aCTYI0 aHTUTYMAaHICTUYECKIe
TEH/eHIIIL.
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Summary

The uniformity of measurement and the
correctness of measures are essential ele-
ments of the economy, which contribute to
the growth of entrepreneurship in various
sectors. These two factors make a signifi-
cant impact on the quality of manufactu-
red products and influence the decisions
regarding their acceptance or rejection. The
state supervises the correctness of measure-
ments in areas connected with the protection
of public interests (health and safety) as well
as consumer and environmental protection.
The legislature appoints certain authorities
of administration of measures to the imple-
mentation of public tasks in the field of ensu-
ring the uniformity of measurements and
the required accuracy of measures, which
at the same time grants the administration
of measures competencies in providing the
metrological security of the country.
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AHHOTaAMAa

EpuooGpasme Mep M IIPaBWIBHOCTD
V3MEPEHNIIST — OVIH 113 OCHOBHBIX 9/IEMEHTOB
XO3SIICTBEHHOT0 060pOTa 00YC/IAB/IVBAIOLIIM
POCT IPEAIPUIMINBOCTIA B PAa3HBIX OTPACTIAX
okoHOMNKN.  CyllleCTBEHHO — BusieT Ha
KavyecTBO IIPOVM3BOfA IIPOAYKTOB a TAKKe
Ha TIPVUHSATE pELIeHNsI OTHOCUTENBHO X
OZ{OOPEHVIST IV OTBEPYKEHIIS - CTIE{OBATENIBHO
JMHCTPYMEHT TeHepUPYIOLIIT poct
[PENNpUIMYMBOCTI. B IIPOCTpaHCTBO
JKM3HN OBITh TECHBIE CBA3M CO 3aLIUTON
TOCYJAPCTBEHHBIX ~ VHTEPECOB  (3[OpOBbE
7 6e30MacHOCTDb) 1 3aIUTOI HOTpebuTeet
VI CPeMBL, HaJt IIPABI/IBHOCTHIO COBEPIIAHHBIX
U3MepeHe 3a60TIUTCA TOCYZapCTBO.
EnyHuis1 Mep 71 M3MepUTeNy IIPefCTaB/IAI0T
Co00JI  TEXHMUYECKMIT VHCTPYMEHT  XOTs
UX TpUMeHsHVE B XO3AJCTBE BBI3bIBAET
CIECTBISL O 3HAYUTENBHO 6Ojlee IIMPOKOM
SHAYeHNMV  IOPUFMIECKIIT-9KOHOMITIeCKIIIT
M OOLeCTBEHHOM  OOYC/IaB/IMBAHHBII
penenitamyt 061ie06s3aTenbHOrO Ipasa. 1o
9TOJl HpMUVHE MOXHO VX aHAIM3MPOBATH
Be/IEBOHTKOBO KaK Ha TEXHIIECKOI ITIOCKOCTI

KaK ¥ IOPUAMYECKON, 3KOHOMMYECKOI
7 00I1eCTBEHHOI.
KnwoueBsre CIOBa:  JierajibHbIE

€OVHNLbI MaVIP, ATMVIHVCTpALVIA NSMEPEHNA
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Introduction

The uniformity of measurement and the correctness of measures are essen-
tial elements of the economy which contribute to the growth of entrepreneur-
ship in various sectors. These two factors make a significant impact on the quality
of manufactured products and influence the decisions regarding their acceptance
or rejection. Consequently, the uniformity of measurement and the correctness
of measures are instruments which provide the growth of the entrepreneurship.
The state supervises the correctness of measurements in areas connected with the
protection of public interests (health and safety) as well as consumer and environ-
mental protection. Units of measurement and measuring instruments are kinds
of technical instruments. However, their use in the economy has a much broader
- legal, economical and social sense, which is governed by the generally applicable
legal provisions. For this reason, they can be analyzed in many ways, e.g. techni-
cal, legal, economical and social one. The legislature appoints certain authorities
of administration of measures to the implementation of public tasks in the field
of ensuring the uniformity of measurements and the required accuracy of measu-
res, which at the same time grants the administration of measures competencies
in providing the metrological security of the country.

The scope and the forms of activity of metrological administration of measu-
res evolved as a result of changes in the economy implied by legal regulations
and market needs. Since the Polish accession to the European Union, EU policies
and directives have been an essential determinant of shaping the national legal
order in the field of metrological regulations. Significant changes in this area star-
ted to appear much earlier - in 1993. Since that time the legislator has started
to gradually delegate the responsibility for the correctness of measures from the
area of metrology regulated by law to the area of voluntary metrology. The first
clear symptom of the new direction of normative changes was the introduction
of the authentication pursuant to the Act of 3 April 1993 - the Law On Measu-
res'. According to the definition, the authentication meant checking a measuring
instrument for its compliance with the metrological requirements set not only in
the metrological legislation but also in international standards and recommen-
dations. The indications of a measuring instrument were referred to the natio-
nal measurement standards thus ensuring the consistency of measurement?. At
the same time, the catalogue of measuring instruments subject to metrological
control was reduced. However, pursuant to the Act of 11 May 2001 - the Law
On Measures® the authentication ultimately ceased to exist, which resulted in
a more important role of calibration of measuring instruments remaining under

! Dz U. (Journal of Laws) from 1993, No. 55 item 248.
> Act of 3 April 1993 - the Law On Measures, Art. 11 Paragraph 2.
3 Dz. U. (Journal of Laws) 2016 item 884, uniform text.
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the exclusive competence of the administration of measures and the maintenance
of other types of legal metrological control.

1. Legal units of measurement in Poland

The establishment, the implementation and the harmonization of legal units
of measurement on a national and above all global level is undoubtedly a necessi-
ty, primarily due to the need of consistency of measures in the international trade.
Currently, the vast majority of countries in the world, including Poland, applies
a uniform International System of Units (SI). This system is the result of work
which started with the Metre Convention on 20 May 1875. Seventeen countries
signed the Convention whose purpose was to provide worldwide uniformity
of measurements by spreading and enhancing the metric system. The Convention
created three main international organizations: the General Conference of Measu-
res (Conférence Générale des Poids et Mesures - CGPM), the International Bure-
au of Weights and Measures (Bureau international des poids et measures - BIPM),
the International Committee for Weights and Measures (Comité International des
Poids et Mesure - CIPM). Moreover, the work on international prototypes of units
of measurement was initiated. The activity concerning these matters lasted until
1971 when the International System of Units (Systeme International des Unites
— abbreviated: SI) was accomplished. Clearly, the attempts to enhance the system
are still being held*. Currently, the International Metre Convention has 58 mem-
bers and associates further 41 members®. Poland joined the Convention in 1925.

In the current legal status, units of measurement in Poland are regulated by the
Law on Measures, Art. 7. According to this Act, legal units of measurement
in Poland are:

1. Units of the International System of Units (SI);

2. Units which do not belong to the International System of Units (SI), approved
for use on the territory of the Republic of Poland;

3. Decimal aliquots and multiples of the aforementioned units.

Legal units of measurement in the Republic of Poland are defined in the
Regulation of the Council of Ministers of 30 November 2006 on Legal Units of
Measurement® which regulates: names, definitions and symbols of legal units of
measurement, legal units of measurement which do not belong to the Interna-
tional System of Units (SI) but can be used on the territory of the Republic of
Poland, prefixes and their symbols used to create decimal aliquots and multiples

* K Markiewicz, D. Habich, W. Popiolek, E. Michniewicz, L. Litwiniuk, Z. Ramotowski, J. Borzymin-
ski, P. Fotowicz, A. Goszczynska, Polska administracja miar. Vademecum, Warszawa 2015, p. 120.

®  State on September 17, 2016 according to data published on an Internet website of BIPM
http://www.bipm.org/en/about-us/associates/.

¢ Dz. U. (Journal of Laws) 2006 No. 225, item 1638.
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of legal units of measurement as well as spelling rules for symbols of legal units
of measurement’.

The units of measurement which are the basic units of the International System
of Units (SI), have the following names and symbols:

1. ,meter” refers to a unit of length with the symbol ,,m”;

. »kilogram” refers to a unit of mass with the symbol ,,kg”;
. »second” refers to a unit of time with the symbol ,,s”;
. »ampere” refers to a unit of electric current with the symbol ,, A
. »kelvin” refers to a unit of thermodynamic temperature with the symbol ,,K”;
. »mole” refers to a unit of the amount of substance with the symbol ,,mol”;
. »candela” refers to a unit of luminous intensity with the symbol ,,cd”

NN U W

The obligation to apply the legal units of measurement refers to the use of measu-
ring instruments, carrying out measurements and expressing physical quantities.
Under the international agreements on maritime, aviation and rail transport, it is
acceptable to use different units of measurement from the legal ones as well as to
use additional symbols expressed in other units of measurement. However, the
symbol expressed in the legal unit of measurement has precedence, which is cle-
arly shown in the obligation to express the symbols using characters not smaller
than the ones expressing a different unit of measurement.

The use of other than legal units of measurement by the entrepreneurs is a prac-
tical problem of technical and legal nature. This phenomenon is connected with
the accuracy of measurement and is also reflected in the illegal activity of entre-
preneurs. Such activity is still quite often used by the entrepreneurs of some sec-
tors of the economy and poses new challenges for the authorities of the admini-
stration of measures in the field of searching for optimal ways of enforcing the
requirements set in the legislation in a manner which is comfortable for entre-
preneurs and consumers. The following problem arises: how, if at all, should legal
units of measurement be introduced to absolutely all areas, if we do not intend to
generate or at least want to minimize the risk of negative consequences of such
activities? The introduction of legal units of measurement may sometimes — which
sounds absurd - result in a lack of understanding and hamper the communication
between parties of commercial contracts, thus bringing more losses than benefits
to the economy and it may act in a collision with the public interest. Other than
legal units of measurement, which are fixed in the economic trade, are uneasy to
remove from use. An example is such a unit of measurement as an inch (used by

7 Due to the Polish membership in the EU, Polish law was harmonized in this field with EU
legislation through the implementation of Council Directive 80/181/EEC of 20 December 1979
on the Approximation of the Laws of the Member States relating to Units of Measurement (and
repealing the Directive No. 71/354/EEC) Official Journal L 039 of 15 February 1980 (amended
by Directives 89/617/EEC and 99/103/EEC).



Agnieszka Zywicka, The significance of legal units of measurement and national measurement...
Globalization, the State and the Individual, No 1 (13)/2017 |

33

TV manufacturers for years) which is not a legal unit of measurement regulated
by the Polish legislator.

However, the problem of eliminating illegal units of measurement from the
market must always be considered in a global context. Nowadays, the internatio-
nal trade is highly developed and the exchange of goods and services is universal.
Therefore, it is necessary to link the national system of measurement with the
world system and to continually fulfill the conditions so that other countries reco-
gnize the link. The implementation of this task in the Polish legal and political
conditions has been fulfilled since 1925 and lies within the scope of responsibility
of the President of Central Office of Measures (GUM).

2. Creation and maintenance of national
measurement standards and providing the
consistency of measurements

Measurement standards play a key role in the economic trade of a state in the
national and international scale, as they allow the production and international
exchange of goods, because they enable users to determine the clear quantitative
relation between the products. The standards allow the reconstruction of units
of measurement, and the increasing accuracy in this area facilitates the develop-
ment of industry in key areas of the economy and enhances the progress in all
branches. National standards provide consistency of measurement through the
transfer of units of measurement to other standards or to measuring instruments
used in the economy. Without the consistency with the standards no measure-
ment result may be regarded as consistent with the applicable SI System. This
implies the need for the state to maintain the standards with the highest measu-
rement accuracy®.

The following is meant under the national measurement standard - it is the
standard of a unit of measurement characterized by the highest metrological
quality in the country and linked to the international system of units, which is
a reference for other standards. The measurement standard guarantees the consi-
stency of measurement in the country. There are following terms of recognition
of a measurement standard as a national one: providing the common access to
the national standard and bearing the costs of upgrading and maintaining the

8 K. Markiewicz, D. Habich, W. Popiotek, E. Michniewicz, L. Litwiniuk, Z. Ramotowski,
J. Borzyminski, P. Fotowicz, A. Goszczynska Polska administracja miar. Vademecum, Warszawa
2015, p. 136.
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standard, including the costs of links with international standards and with the
standards in other countries’.

President of the Central Office of Measures has the following competencies:
the development and the maintenance of national measurement standards and
other measurement standards with the highest precision of units of measurement
in the country and ensuring the consistency of national measurement standards
with international standards. In the light of the Law On Measures Art. 16 Par.
1 the responsibilities of the President include: maintenance and development
of the system of legal units of measurement and national measurement standards,
in particular:

o construction, maintenance and modernization of national measurement
standards and measurement systems used to transmit units of measurement
stored and used in the Office, as well as development in this field,

« informing in the way of announcement about measurement standards fulfil-
ling conditions set for national measurement standards,

« providing, in the way of comparisons, the link of national measurement stan-
dards with international measurement standards or measurement standards
in other countries, as well as validation of competence in ongoing calibrations
and measurement,

o providing the transmission of legal units of measurement from national me-
asurement standards to measuring instruments, including the transmission
to entities performing activities to provide consistency of measurement and
accuracy of measurements connected with the defense and state security,

o supervising the activities of organizational units and laboratories outside the
administration of measures which own national measurement standards, ma-
intain and provide access to these standards,

« production and certification of reference materials,

« providing expertise and research of measuring instruments,

+ determining the quantity through measuring the objects in relation to which
the measurement activities are undertaken,

« organizing and conducting the national interlaboratory comparisons.

National measurement standards are maintained by the Central Office
of Measures. They are measurement standards officially recognized in the Repu-
blic of Poland as the basis for assigning values to other measurement standards
of a given physical quantity. According to the hierarchical system of testing, the

Conditions and procedure for recognition of measurement standards as national ones are de-
fined in the Regulation of the Minister of Economy, Labour and Social Policy of 30 January
2003 on the recognition of measurement standards as national measurement standards, Dz. U.
(Journal of Laws) 2003, No. 31, item 257 and regulation of Minister of Economy of 27 February
2007 amending the regulation on the recognition of measurement standards as national measu-
rement standards, Dz. U. (Journal of Laws) 2007, No. 44, item 280.
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standards of lower order, which are accessible to the offices of measures, accredi-
ted laboratories or industry, are referred to national standards.

The link of the national system of measurement to the international system
and providing the consistency of national measurement standards are carried out
in the way of international comparisons of standards conducted by the metrolo-
gical institutions of different countries. In Poland, the role of national metrolo-
gical institutions is entrusted to the Central Office of Measures. The significance
of these comparisons for the national economy is substantial, because their results
show that the national measurement standards provide the transfer of units
of measurement which are in compliance with the International System of Units
SI to the measuring instruments. Thus, they give entrepreneurs the confidence
that measurements carried out using the measuring instruments, which were cali-
brated using national measurement standards, are accepted in the country and in
the world, acting as the first link in the chain which provides metrological safety
of economic trade.

The statutory obligation of the administration of measures is providing the
transfer of the legal units of measurement from national measurement standards
to measuring instruments used in trade. In this regard, the authorities of admi-
nistration of measures perform the calibration of measuring instrument at the
request of interested parties. According to the definition in the International
Vocabulary of Metrology ,,calibration means, firstly, determining the relationship
between the values of quantity presented by the measuring standard together with
their measurement uncertainties and the corresponding indications of a calibra-
ted object together with their uncertainties, and secondly, using the information
to determine the characteristics allowing to obtain the results of measurements
on the basis of indications™. The calibration can also include the evaluation
of the compliance of the measuring instrument with requirements or specifica-
tions indicated by the applicant. The result of a calibration enables the assignment
of the indications of a measuring instrument to the suitable measurements quan-
tity values or the determination of corrections of these indications and errors. It
is moreover certified by the authority of the administration of measures in the
calibration certificate.

It is worth noting that in Poland there are currently 20 national measurement
standards and the Central Office of Measures maintains 18 of them''. National
measurement standards provide a reference in many sectors of the economy, inc-
luding most branches of industry and trade, health care, life and environment

10" PKN-ISO/IEC Guide 99-2010 Miedzynarodowy stownik Metrologii. Pojecia podstawowe oraz
terminy z nimi zwigzane (VIM) - International Dictionary of Metrology - Basic Concepts and
Terms Associated with them.

1 The standards are immaterial and exist in the form of localized positions in calibrating labora-
tories of Central Office of Measures. Only the standard of mass - kilogram has a material form.
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protection, public safety and order, protection of consumer rights, carrying
out the customs control, the packaged goods, etc. The quantitative demand for
the calibration of measuring instruments with less and less uncertainty has been
growing for many years together with the development of technology and increas-
ing number of precise measuring instruments.

The development of new technologies in the economy is connected with the
increased demand for more and more precise measuring instruments, which
can perform accurate measurements in many fields of economy. Both the pro-
cess of calibration and legalization of measuring instruments are essential factors
of economic development of the country due to the extensive use of measuring
instruments in most areas of the economy.

Conclusions

The implementation of public duties by the administration of measures in pro-
viding the uniformity of measurement and the required accuracy of measure-
ments of physical quantities takes on a new meaning in the face of technological
progress and the development of new branches of industry. There are more and
more new areas that could not develop without the metrology. This situation cau-
ses that metrology does not play a secondary role in the technological develop-
ment, but it co-creates it. This phenomenon determines the importance of accu-
racy and quality of measurements in new areas of the economy, which results
in an increasing role of calibration of measuring instruments.

National measurement standards provide the uniformity of measurements,
without which users of measuring instruments in the economy could not be cer-
tain if products manufactured or sold by them will meet the requirements neces-
sary to ensure their quality and competitiveness in the national and international
market. To meet these expectations, the administration of measures constantly
develops the methods of calibration of measuring instruments which must com-
ply with national and international requirements. The accuracy of measurement is
one of the factors affecting the competitiveness of the economy, which makes this
task pivotal for protection of the public interest.

Although metrology belongs to the technical sciences and the attention to
measurement standards is put mainly in this area, one should not underestima-
te the normative area which regulates the scope of their use in trade, because
the authorities of public administration exercise in this field the supervision over
their use. The state is responsible for creating legal provisions which will proper-
ly protect both the public interest and the interests of individual entrepreneurs.
It is therefore necessary to continuously improve the provisions of the Law on
Measures depending on the changes in metrology and measurements used in the
economy.
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After the analysis of the Polish legislation regulating only the legal units
of measurement and the rules of transmitting the values of legal units of measu-
rement from national measurement standards to measuring instruments used in
trade it can be concluded that they generally take into account the reality of Polish
business transactions and the solutions worldwide. However, the legal situation
is not that obvious when we refer to specific issues such as the supervision over
the use of legal units of measurement, legal metrological control and the issues
of the use of uniformity assessment systems for measuring instruments. In these
areas there is still a lot of inconsistency and ambiguous regulations which require
improvement.
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Summary

The article is devoted to the problems of cri-
sis management as an inherent component
related to the functioning of public admini-
stration units. Crisis management in public
administration is an integral part of national
security. It fulfills an essential role in reso-
lving — under time pressure - a situation
of crisis, where is a risk, tension and thre-
atening the security of citizens.As is known,
disasters are prevalent, concentrated in time
and space, occurring at any latitude. People
around the world face a variety of risks to he-
alth by weather and phenomenas occurring
in the environment. The aim of the article is
to present a broad term of crisis management
at different levels of public administration.

Ke ywor ds: crisis management, crisis si-
tuation, crisis response, phases of crisis ma-
nagement, principles of crisis management

AHHOTAanmsa
CrarbsnocssileHanpoO/IeMaMaH TUKPU3ICHOTO
YIIPaBJIeHNs, KaK HEOTHeM/IEMOIO 5/IeMeHTa
CBS3QHHOTO C (DYHKIMOHMPOBAHMEM €[IHNL]
TOCYAAPCTBEHHOI a]MVHVCT DAL
AHTIKDU3ICHOE YTIPAB/IeHIIe BTOCYAPCTBEHHOI
QIMVHUCTPALJAM  — HEOTHAEMMBIA  S7IeMEHT
HaLVOHA/IbHOI GesomacHocTi. OHO MCIONHsIET
KIIOYEBYKD POIb B DEIIeHM  KPUBKCHBIX
curyarii (B yCIOBISIX OTPaHITYeHHOTO BpeMeHI1),
KOTOpbIE HECYT PUCK, JAaB/ICHNE U COCTABJLIIOT
YIPO3y /151 Ge30IACHOCTY TPaXK/IAH.

Vi3BecTHO, 4TO KaracTpodbl — SIBIEHMS
[IOBCEMECTHBIE, OHV CKOHLIEHTPUPOBAHBI BO
BpPEMEHI 11 IPOCTPAHCTBE 1 MOTYT IIPOU3O0ITI
Ha J1I060i1 13 reorpadurdeckyx mmpor. Jlrozm
BO BCEM MHpe CTAIKMBAIOTCA C PAsHOIO
POfia OIIACHOCTSIMY, CBSISAHHBIMIL C YIPO30it
3/JOPOBDIO, TIOTOJION U SBJIEHUSIMY, KOTOPbIE
JIMEIOT MECTO B eCTECTBEHHOII Cpejie.

Lernbto JAHHONI CTATHU SABJISIETCS OTOOPAKeHNe
IIMPOKOrO  MOHATHS AHTUKPUBVCHOTO
yIpaBleHMs Ha  OTAEIbHBIX  YPOBHSX
TOCY/JAPCTBEHHOTO YIIPAB/ICHISI.

KniodeBble C/MOBa: aHTUKPUSNCHOE
yIIpaBJieHue, KPU3UCHAA cuTyanus,
AQHTUKPU3NCHOE  pearupoBaHMe,  ITAIbI
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AHTUKPU3VICHOTO YIIPaBIeHNs
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1. Definitional recognition of crisis
management

Crisis management developing was based on the experience of many genera-
tions. For years, there was a conduction of research management processes in dif-
ficult situations — experimental situations. It currently allowed on directing pro-
jects related with increase of safety indicators'.

According to the law on crisis management crisis management is an activity
of public administration which is part of national security, which relies on crisis
prevention, preparation for taking control over them through planned activities,
responding on crisis situations and restoring of infrastructure or its original cha-
racter’.

The most important element of the system of public safety of the state is a system
of crisis management that is able to respond appropriately on the threats on crisis
management system, the so-called crisis management, also called as an emergency
management system. This system should effectively respond on emerging thre-
ats, and remove their effects. It should be flexible and capable for identifying and
analyzing new threats that have not yet been placed in the catalog of threats and
unforeseen procedures that can counter them?®.

In the literature there are various definitions of crisis management, which they
call as such action: ,,a combination of organizational, logistical and financial ac-
tions aimed on prevention of crisis situations, ensuring on the efficiency of deci-
sion-making structures at all levels of management, maintaining constant readi-
ness of forces and resources on making actions, proper response and liquidation
of consequences of the existing situation™.

The interpretation of the term by J. Golgbiowski also seems be reasonable, whi-
le he states that such action is: ,,a complex of system solutions in the field of civil
protection, executed by public authorities at all levels, in cooperation with spe-
cialized organizations and institutions, in order to prevent difficult, dangerous
situations, which are posing a threat to life, health, property, environment and
infrastructure™.

J. Pilzys, Zarzgdzanie kryzysowe, Miedzynarodowe Stowarzyszenie ,,Edukacja dla Obronnosci
i Bezpieczenstwa’, Szczecin 2007, p. 68.

2 Journal of Acts of 2007, No 89, item 590 with changes.

J. Pilzys, Zarzgdzanie kryzysowe..., p. 151.

See: E. Ura, Stany nadzwyczajne i zarzqdzanie kryzysowe, [in:] Bezpieczeristwo wewngtrzne pan-
stwa, Rzeszéw 2015, p. 45.

J. Golebiowski, Zarzgdzanie kryzysowe, ,,My$l Wojskowa” 2001, no 1, p. 76.
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2. The specificity of the crisis situation
and the essence of crisis management

Defining the ,.crisis situation” is necessary for the proper functioning of crisis
management. A crisis should be understood a situation which consequents the
threat and leads to the interruption or significant impairment of social connec-
tions while there is a serious disturbance in the functioning of public institutions,
but in a such an order that the resources used for safety restoring do not cause im-
plementation of any of the emergency states, to which is referred to in an Article
228, paragraph 1 of the Polish Constitution®.

Thus, the objective of crisis management is to minimize potential risks, and
of proper, effective activities conduction in case of their occurrence. Efficiency
and effectiveness depends largely on the skills, competencies and knowledge
of both the people directing the operation, as well as individuals participating
in rescue activities. Efficiency here means the ability to achieve the planned objec-
tives, while effectiveness — the degree of their achievement.

Crisis management is to ensure the rationality in taking action and resource
management, so to allow them to have such a choice and allocation that will en-
sure maximization of results’. In other words, the point of crisis management is to
proceed with such activities, which will prevent any of crisis situations. Therefore,
emphasis should be placed on preparation against potential threats, planning ac-
tivities, the assignment of responsibilities and competences, technologies, spatial
management and security systems®.

The essence of crisis management is to formulate objectives of the action, plan-
ning, acquiring and organizing resources (human and material), command and
control, which is the basic management®. The goal of reacting on crisis situations
is to neutralize (eliminate) a threat as well as control (take control on a threat) to
significantly reduce its effects.

Crisis management is aimed especially on: prevention and counteracting on
threats, maintaining the efficiency of crisis management, including reacting on
crisis situations, fulfillment of at least such living conditions of people during an
emergency or crisis, which are necessary to protect their life or health, fulfillment
of such conditions of business activity continuation and public administration
functioning during the emergency or crisis, which are necessary for the realiza-
tion of the objectives mentioned above.

¢ A. Zywicka, Rola samorzqdu gospodarczego w rozwoju branzy turystycznej w Polsce, ,Zeszyty
Naukowe WSEI, seria Administracja (1/2011)”, Lublin 2011, s. 153-163.

7 R. Szymaniuk, Istota sytuacji kryzysowej, ,Mysl Wojskowa” 2006, no 1, p. 12.

8 J. Gryz, W. Kitler, System reagowania kryzysowego, Torun 2007, p. 203.

J. Kurnal, Twércy naukowych podstaw organizacji, Warszawa 1972, p. 16.
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3. Crisis management at different levels
of public administration

Crisis response is currently dynamically developing kind of strategic activities
in the field of security. Its essence is to effectively deal with the crisis in order to
take control over it (“extinguish it”), while eliminating (reducing) potential sour-
ces of possible renewal of the crisis in the future. Increasing of interest in concepts
of crisis response arise from rapid spread of various crisis threats of different types
such as: international and internal, military and non-military (civilian)*’.

The political changes in Poland caused necessity of usage of internal security
system in organizational structure of the state. After the prevail of administration
functioning by usage of the branch layout over state administration functioning
by layout of the territorial and administrative powers and concentration at the
central level, it also made changes in the functioning of the internal security sys-
tem in the commune, district and province''.

The current administrative system determined by certain laws provides system,
in which the responsibility for carrying out the functions of the state in terms
of security of the citizens in certain area is put on appointed, single authority
(palatine, the governor, mayor, president of the city). Imposing liability is connec-
ted with granting of certain rights and obligations.

Executing subject of power - a single authority of public administration, which
is responsible for the proper and effective performance of functions of the state,
primarily in the sphere of internal security, peace, public order, obeying of the law,
as well as in emergencies.

Generally this is responsibility for the outcome of the functioning of the entire
administration at such level of territorial division, including all services, inspec-
tions and guards.

As a result, the province governor, the governor, the mayor are responsible for
political and legal aspects of consequences of their own activities and subordinate
departments. The responsibility for ensuring the safety and the possibility of eva-
cuation in the system of threat to life, health, property or the environment, also is
on the owner, manager or operator of the building, area or land, relatively to the
people staying there. It is comparable with the responsibility of public administra-
tion authorities.

According to the current administrative division of the country, we can
distinguish the following levels of crisis management system. Firstly communal,
in which communes perform basic tasks related with the protection of the popu-
lation, focusing their efforts primarily on: warning, alerting and informing the

10 S. Koziel, Wstep do teorii i historii bezpieczeristwa, Warszawa 2010, p. 16.
1 Z. Jagielto, Wybrane problemu bezpieczeristwa patistw, narodéw oraz spolecznosci lokalnych na
poczgtku XXI wieku, Walbrzych 2008, p. 270.
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public about the risks, conducting evacuation and providing evacuees medical
and social services, especially in terms of accommodation and meals. The next
level is the county crisis management system. Counties perform the same tasks
as communes and also coordinate emergency response in the area of the county,
supporting them with subordinate activities: services, inspections, security sup-
ported by non-governmental organizations and provided for plan of emergency
response of the county. Third - provincial level — provides necessary assistance
to the authorities of the county, where the opportunities in current situation do
not provide effective actions. And finally the last level — central. When possessed
province strength and resources are insufficient to control the crisis situation, the
province governor refers to the central authorities for appropriate assistance from
the upper level (including the natural disaster status in a part or the whole area
of the province)*.

In crisis management in the area of the commune, county, state or the entire
country it becomes necessary to create management philosophy focused on the
coordination of independent actions and separate organizational units for each
random crisis situation. Such approach requires “one way” management structure
possibility to take wide area of public administration and links its activities with
functioning economic entities. The thing is to efficiently coordinate the activi-
ties performed by combined administration, which is controlled by the authority
of the governor®.

In the case of military and non-military threats, organs of state power, after
analyzing the situation and determining the needs of the necessary resources to
counter the threat, according to the nature of the crisis may provide emergency
status or martial law. The Constitution of the Poland Republic contains interpre-
tations regarding to the possibility of providing of emergency statuses'*.

4. Phases and principles of crisis management

Taking into account the possible project, there are two phases of crisis mana-
gement: before — and after an emergency. The first phase is divided in two phases:
prevention and preparation. This phase covers all activities at all levels of public
authorities, non-governmental organizations, media, heads of factories and other
legal entities whose activities have an impact on the living conditions of the popu-

2 M. Kopczewski, Zarzgdzanie kryzysowe elementem systemu bezpieczeristwa wewngtrznego

panstwab [1:] Paradygmaty badar nad bezpieczeristwem. Zarzgdzanie kryzysowe w teorii i prak-
tyce, ed. M. Kopczewski, I. Grzelczak-Milos, M. Walachowska, Poznan 2013, p. 295.

J. Ziarko, ]. Walas-Tre¢bacz, Podstawy zarzgdzania kryzysowego, Krakow 2010, p. 146.

Z. Jagietto, Wybrane problemy bezpieczeristwa paristw..., p. 258.

13
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lation, forming its surroundings before the risk in any of its possible forms may
appear. In extreme situations, it is possible to start emergency procedures'.

In the phase of prevention are measures that eliminate or reduce the likelihood
of a disaster or limit its effects through the threats analysis (categorization). Firstly
analysis is made for: assessment of the susceptibility of the public to the threats,
law regulation, rational planning of land using, budget management, assessment
of human losses, property and infrastructure caused by the disaster, the term plan
of preventive actions, determine the principles and methods of control and super-
vision'®.

In the next phase, named as preparation, are raised such problems as: possible
ways to respond in case of a disaster, as well as actions made to increase amount
of resources and forces which are necessary for an effective response by: develo-
ping a crisis management plan, construction of a crisis management center, defining
of communication basis, monitoring system, organization of alarm and alerting
population system, determining procedures for assistance request, determining the
rules for the use of law enforcement in relation to the population, non-governmen-
tal organizations and the private sector, creation of database for possible funds and
materials obtaining, public education, improvement of emergency services, public
acceptance of the costs, actualization of the preparation elements'’.

The second stage - realization - is taking place at the time of detection
of impending danger or occurrence. Emergency response occurs when the risk
exceeds the limits of the standard. Only such a situation authorizes the mobiliza-
tion of additional forces or emergency procedures. This starts with the initiation
of non-routine activities, and ends with the restoration of normal living condi-
tions. This stage includes two phases: the response and recovery'®.

Response phase is a direct response to the identified or expected situation
which is or may be a threat to the infrastructure of the state population, property
or environment. Response phase is specific, because if any error occurs it can cau-
se certain effects, and there is no time to repeat the steps. Activities in this phase
are held in conditions of spontaneous reaction of injured people. Response should
include possible variants of behavior and methods of analysis®.

Response phase is a set of actions, which are following the occurrence of a disa-
ster, in order to respond is to provide aid to the injured and to limit secondary
damage and loss by: starting the procedure of information (information manage-

5 K. Sienkiewicz-Malyjurek, E. Krynojewski, Zarzgdzanie kryzysowe w administracji publicznej,

zarzgdzanie bezpieczeristwem, Warszawa 2010, p. 105.
6 Ibidem.
K. Sienkiewicz-Malyjurek, E Krynojewski, Zarzgdzanie kryzysowe w administracji. .., p. 105.
A. Zablocka-Kluczka, Proba oceny procesu zarzgdzania kryzysowego w kontekscie zapewnie-
nia Bezpieczeristwa publicznego w Polsce, ,,Zeszyty Naukowe Wyzszej Szkoly Oficerskiej Wojsk
Ladowych im. gen. T. Ko$ciuszki, no 3 (157)”, Wroctaw 2010, p. 193.
¥ Ibidem.
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ment), arranging a contact point (informing the public), launching the warning
and alert system, immediate local community response, launching rescue activi-
ty, start of evacuation procedures, neutralizing outbreaks of threats, organizing
of social self-help, supporting operations by the armed forces, the participation
of social and humanitarian organizations, launching psychological protection
of victims, immediate creation of conditions for the victims.

The main actions in responding to a crisis situation are: assessment of the
situation, prevention of possible negative situation progress, defining goals and
objectives, identifying of the resources needed, definition of the plan and structu-
re of the action, making actions®.

Phase Four is restoration. Actions made in this phase are to restore the previous
state, and more — reconstruction of an infrastructure that will be less vulnerable to
the next disaster. At this stage, the activity is manifested by: assessing the damage,
providing help to the population, treatment and rehabilitation, compensations to
the injured, informing about their rights and obligations, restoring and refilling
of supplies — preparedness — emergency services, law initiatives, proper admini-
stration, realization of liabilities, modification and updating of plans, documenta-
ry work (eg. reports)*’.

In all of that, the important thing is to continuously monitor and analyze deve-
loping after the occurrence of any risk associated with critical events and estimate
the physical damage caused by its occurrence. These marks and other information
will determine the pace, type, size, course of human reaction on a traumatic situ-
ation and properly plan as the reconstruction, as the minimization of losses in the
future.

5. Principles of crisis management

Crisis management, like any organizing activity, is characterized by certain
rules. The principle of the primacy of the government is considered as the basic
structure of the model system of the territorial state and brings sector system to
the assisting function. Thus, the overall anti-crisis measures starts at the lowest
levels. The presence of one-man management - is to delegate decision-making
powers to the single authorities that provide actions over a proper area of compe-
tence (the mayor, the governor, the province governor, prime minister, president).
The principle of responsibility by public administration authorities, which are
granted as well with the power as well with responsibility for decision-making in
crisis situations. The principle of unity, which takes on competencies and respon-
sibility in case of making decisions in crisis situations.

2 K. Ficon, Logistyka kryzysowa. Procedury, potrzeby, potencjal, Warszawa 2011, p. 300.
2 Ibidem, p. 320.



Agnieszka Kos, Artem Hromadskyi, Crisis management in case of functioning of public...
| Globalization, the State and the Individual, No 1 (13)/2017

46

Principle of categorizing threats is based on separation of threats into groups by
type, size and assigning them certain legal, organizational and financial solutions.
The principle of universality — crisis management is organized by public autho-
rities in collaboration with the existing specialized institutions and organizations
and public in general®.

Conclusions

Nowadays, we can speak of a new quality of security, because security is such
an object, which interests scientific community, as well as leaders of international
organizations, leaders of the states, and representatives of local communities. This
is justified by a much different interpretation of security than it used to be. Ori-
ginal definition of security was only used in military and political terms, but now
it speeded on important aspects, such as: social, economic, cyber, environmental
and many others.

Undoubtedly, public administration units play a subordinate role to the public,
including taking care of its safety.

Public sector organizations should be innovative, flexible and effective in activi-
ties related to crisis management. Aiming to ensure security, broadly understood
as ensuring the freedom and ability to protect and defend against continual and
inevitable threats, as it is one of the main tasks of the democratic state and its organs.

Safety is a fundamental value for both the individual and social communities.
Ensuring public safety, order and organization of crisis management requires
actions of the legislative branch, whose job is to create a regulatory framework for
defining acceptable behavior of individuals and human communities, as well as
the responsibilities and powers of the entities responsible for security and crisis
management.
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Right of the detained person of the defence in the
light of domestic and european standards

IIpaBo 3aep>KaHHOTO YeTOBeKa 00OPOHBI B CBeTe
BHYTPEHHUX U eBPOMNENCKIX CTAHKAPTOB

Summary

The article is devoted to the subject of deta-
ine€’s right to defend with the special empha-
sis of the right to contact the attorney. The
precise establishing of the limits concerning
the detainee’s right to defend and indicating
regulations that guarantee the legality of the
detainment as well as its control seems to be
the key factor in respecting detainee’s rights
that result from both national regulations
and international standards. Due to that fact,
the author starts from the analysis of the re-
gulation found in the contents of Art. 42 (2)
Polish Constitution, and continues through
more elaborated provisions resulting from
Art. 245 Polish Code of Criminal Procedure
by analyzing its premises and the conditions
of detainee’s unrestricted contact with the
lawyer and indicating the weightiness and
significance of the premises found in these
provisions in the context of the right to de-
fend. These deliberations are complemented
by the references to the stance of European
Court of Human Rights which on the acco-
unt of its judicial decisions provided stan-
dards that make the confidentiality of the
consultations between the detainee and the
attorney even more important.

Keywords: detained person, right to de-
fend, contact with the lawyer

AHHOTAMA

Cratbd  TOCBAINIGHA ~ BONPOCY  IIpaBa
3a/IepXKaHHOTO Ha 3aIUTY C OCOOBIM aKIIEHTOM
HAIIPaBO KOHTAKTVPOBATbh CafjBOKaTOM. TogHOE
YCTaHOBJIEHVe OTPAaHMYEHMII B OTHOIICHUN
IIpaBa 3a/IEPXKAHHOTO Ha 3allIUTY M yKa3aHMe
MIPaBWI, KOTOpble TAapaHTUPYIOT 3aKOHHOCTb
3aJiepXKaHNsA, a TaKkKe €ero KOHTPOJb, IIO-
BUIVIMOMY, SIB/IAETCA KIIOYEBBIM (PaKTOPOM
YBaKEHUA TIPaB  3a[eP>KaHHOIO, KOTOpbIe
ABJIAIOTCA PE3YNbTaTOM KaK HaIMOHATbHBIX
TIOZIOXKEHNIT, ~ TaK M MeXTyHApOJHBIX
CTaHZIAPTOB. B CBA3M C 3TUM aBTOpP MCXOAUT
U3 aHa/IM3a PETyIMPOBaHNA, COLEPIKAILErocsa
B copiepkanmn cT. (2) ITorbekas Koncrnryrms,
M IIPORo/DKaeT boriee ieTambHO pa3paboTaHHbIe
TIOTIOYKEH VS, BBITEKATOIIIVE U3 CT. 245 TTOTbCKOTO
YronoBHO-TIIpO1IECCYaTbHOTO KOJIeKca,
IIPOAHAIM3UPOBAB €TI0 MOMELIECHNA U YCIOBYA
HEOTPaHMYEeHHOI0 KOHTAKTa 3a/Iep>KaHHOTO C
aJJBOKaTOM I yKa3aB BECOMOCTD I 3HAYMMOCTD
TIOMEICHNII,  COfiepXKAIMXCsl B 9TUX
TIOJIO’KEHVIAX, B KOHTEKCTE ITpaBa Ha 3alljuTYy.
It 0OCYXHeHN NONOMHAITCA CChUIKAMU
Ha mosuiio EBpomeiickoro cypa mo npabam
Ye/I0BeKa, KOTOpas 3a CYeT CBOMX CYHeOHbIX
pelennit IpefocTaB/sAeT CTaHAAPTLL, KOTOpbIe
IeMaloT KOH(WIEHIVaTbHOCTD KOHCY/IBTALINII
MEX[Ty 3aiepXKaHHBIM 11 aIBOKATOM eltje 6oree
BOKHBIM.

KnioueBble Cc/OBa: 3amepKaHHOE
JInno, HpaBO Ha SaI.I_H/ITy, KOHTAKT
C aJBOKAaTOM
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1. Introduction

Trial detention, being a legally acceptable breach from the constitutionally gu-
aranteed right of liberty, determined in contents of Art. 41 Polish Constitution,
constitutes one of the most neuralgic trial institutions. Triggered by “short-term
depriving the man of freedom by competent state agencies™ interference in the
liberty of the subject, constitutionally provided for the individual, does not mean
the lack of determined mechanisms by law pointing to the scope and character
of this intervention. On the contrary, it forces the need for precise determining its
limits as well as equipping the detained person with the number of rights guaran-
teeing the legality of apprehension and the control of its correctness, both in the
light of constitutional and trial assumptions.

One of the key guaranteeing rights of the detained person is the right of the
defence, which should be understood as broadly as possible, on the account of the
fact that it is not only a fundamental rule of a criminal trial but also an elementa-
ry standard of the legal democratic state, finding its expression in constitutional
provisions. Equipping the detained person with the right of the defence both in
the constitutional as well as procedural presentation cannot raise any doubts, if we
take into consideration that premises of the right of the defence are being updated
at the moment of apprehension. It does not only justify the possibility of defen-
ding personal interest by the detained person (e.g. possibility of the refusal to te-
stify, the right to inspect the fact files and submit the motion to present evidence),
but also to use the help of the lawyer appointed by the defendant or ex officio?.

Equipping the detained person with the right of the defence is even more justi-
fied if attention is paid to a difficult situation of the detained person who does not
still have the status of suspected person, and who does not often have knowledge
and experience letting him take care about his own rights and interests correctly’.
In turn, it can cause that decisions made without consultation with the lawyer,
can be leading the detained person to behaviours incompatible with his legally
protected businesses.

! Constitutional Tribunal Judgement from 6 December 2004, SK 29/04, OTK ZU n. 11/A/2004,
pos.. 114, pt V and Constitutional Tribunal Judgement from 5 February 2008, K 34/06, OTK ZU
n. 1/A/2008, pos. 2, pt IIL1.

2 Constitutional Tribunal Judgement from 17 February 2004, SK 39/02, OTK ZU n. 2/A/2004,
pos.. 7, pt IIT 3,; and Judgements from : 6 December 2004, sygn. SK 29/04; 19 March 2007,
K 47/05, OTK ZU n. 3/A/2007, pos. 27; 28 April 2009 P 22/07, OTK ZU n. 4/A/2009, pos. 55.

*  Polish Bar Council opinion from 07 May 2013 NRA-56/1/13, http://www.adwokatura.pl/ad-
min/wgrane_pliki/adwokatura-tresc-7580.pdf.
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2. Right of the defence of the detained
person in the light of Art. 42 par. 2 Polish
Constitution and the provisions of the Polish
Code of Criminal Procedure

Art. 42 par. 2 Polish Constitution offers essential settling in this regard. It con-
stitutes that everyone against whom criminal proceedings are being conducted,
has the right of the defence at all stages of proceedings. Phrase used in this provi-
sion “at all stages of proceedings” means that the right of the defence should appe-
ar both at prejudical stages as well as before adjudicating bodies, that is courts of
all instances.

What is essential from a point of view of the detained person, wording used
the Art. 42 par. 2 Polish Constitution “at all stages of such proceedings” should
be related to the stage of proceedings which precedes charging the detained per-
son, that is the stage at which the justified presumption exists that person could
commit a crime. Right of the defence which is talked about in the Art. of 42 par.
2 Polish Constitution refers to this phase of proceedings which precedes formal
charging of a given person.

In connection with constitutional assumptions, the number of rights of the
detained person can be found among the provisions of Polish Code of Criminal
Procedure. They embrace both the right to obtain information about reasons for
the apprehension and the rights asserted to the detained person, and additionally
the right of listening to the detained person (Art. 244 § 2 Polish Code of Criminal
Procedure), the right to contact the lawyer (Art. 245 § 1 Polish Code of Criminal
Procedure), right to notify the closest person about the apprehension (Art. 245 §
2 Polish Code of Criminal Procedure) right to the complaint to the court (Art. 246
§ 1 Polish Code of Criminal Procedure).

The scope of these rights finds fulfilment in the situation of justified suspicion
of committing a crime by the detained person, not his formal charging, becau-
se indicated rights materialize upon starting by investigator bodies first activity
aimed at prosecution of the determined person exactly in connection with the
justified presumption that the person had committed a crime, or there is a possi-
bility of escape or hiding of the person or covering up evidence of the crime or it
is not possible to determine the identity of the person or there are premises to the
conduct accelerated procedure. It results in the fact that at the very moment, the
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person becomes an entity asserted to use the complete catalogue of rights within
the broadly comprehended right of the defence®.

3. The nature of the right of the detained
person to the contact with a lawyer in the
light of the regulation of Art. 245 of the
Polish Code of Criminal Procedure

From a point of view of the right of the defence of the detained person, the big-
gest significance is attached to a right of the detained person to contact a lawyer
stipulated in contents of Art. 245 Polish Code of Criminal Procedure. It is reali-
zation on the level of the procedural act of the right of the defence, stipulated in
the Art. 42 par.2 of Polish Constitution, because making a decision to detain is
indicative of the existence of justified assumption of committing a crime which
updates guarantees determined in the Art. 42 par. 2 of Polish Constitution. It sho-
uld be underlined that the moment of the apprehension and the first procedural
activities are associated with the stress and surprise of the detained person which
can lead, especially a person who is the first time is this position, to take prematu-
re decisions which can have negative influence. Due to the fact that the behaviour
of the suspect in the initial phase of proceedings can be significant for a more
distant course of the process and have influence on a possibility to exercise his
rights®, equipping the detained person with the right to contact the lawyer seems
fully legitimate. It allows the detained person to avoid the critical mistakes for
his legal situation. The mistakes can be avoided by providing the possibility for
the detained person to have a professional (as well as unrestricted with presence
of the detaining authority) legal advice.

On account of these circumstances, it is essential to enable the detained person
to have the effective and professional legal advice at the preliminary stage of cri-
minal proceedings. Such a conversation can effectively serve its purposes - and
serve in realization of the right of the defence — only when it is an unrestricted

*  Judgement of Polish Supreme Court SN from 9 February 2004, V KK 194/03, Prok. i Pr. 2004,
n. 7-8, pos. 11 and approbatory opinions: M. Szewczyk, OSP 2004, z. 11, p. 160, S. Patka, Mon.
Praw. 2006, n. 16, p. 891, critical note, A. Sakowicz, PS 2005, n. 9, p. 141; Judgement of Polish
Supreme Court from: 26 April 2007, I KZP 4/07, OSNKW n. 6/2007, pos. 45 and from
20 September 2007, akt I KZP 26/07, OSNKW n. 10/2007, pos. 71; Supreme Court opinion
adduced by Constitutional Tribunal in judgement in the case K 42/07, jw., pt. III 3., see:
A. M. Tecza-Paciorek, Pojecie osoby podejrzanej i jej uprawnienia, Prok. i Pr. 2011, n. 11, p. 56—
57 and B. Nita, Dostegp osoby zatrzymanej do pomocy obroicy. Remarks connected with the
judgement of European Court of Human Rights a from 10 March 2009 in Ptonka against Poland
case, Pal., 2011, n. 11-12, p. 43.

P. Hofmanski, A. Wrébel [w:] Konwencja o ochronie praw czlowieka i podstawowych wolnosci.
Comments to article. 1-18, t. I, ed. L. Garlicki, Warszawa 2010, p. 434.
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conversation®. Only in conditions of confidentiality, the lawyer can assume that the
statements of the detained person are sincere and full. From a perspective of the
fundamental principle of equality of arms, it is crucial that the detained person can
have access to the professional legal assistance as soon as possible, but also to unre-
stricted presence of third party. This contact cannot only be boiled down to looking
through the records of criminal proceedings and reading the evidence of subject
matter, but should, above all, include the contact of the lawyer with his client. The
right to obtain the unrestricted legal advice by the detained person - in the preli-
minary stage of criminal proceedings - has a key importance for guaranteeing the
effective possibility to defend on the later stage of the proceeding.

Direct conversation should serve to obtain by the detained person the effective
legal advice. It is not only about explaining to the detained person rights asser-
ted to him, but also the consequence for not using them. The contact of the deta-
ined person (suspected person, in case of the occurrence of justified assumption
of committing a crime) with the lawyer is crucial for ensuring the right to an effec-
tive preliminary line of defence in the course of the entire criminal proceedings,
if information shared with the lawyer by the detaining person results in possible
charging the detained person. The contact of the detained person with the lawyer
can be decisive to later course of proceedings and help choose the effective defence.

Taking all above aspects into account, it should be pointed out, that thanks
to the personal contact with the client, the defender acquires factual knowledge
about the acts of the alleged perpetrator and circumstances of the event being
a subject matter of the proceedings, builds the defence strategy, files motions
of evidence, if necessary cooperates with other defenders acting in the case. The
purpose of the contact and a direct conversation which are mentioned in Art. 245
§ 1 Polish Code of Criminal Procedure should be understood exactly this way.
Emphasizing the difficult situation of the detained person was a will of the legisla-
tor formulating presented code solutions which should guarantee the detainee the
possibility of obtaining the direct legal advice from the lawyer, which is undoub-
tedly the purpose of a real opportunity of contact and conversation between the
detained person and the lawyer.

On a side note, one should notice that direct conversation which is mentioned
in Art. 245 § 1 Polish Code of Penal Procedure, can also consist in the conversa-
tion using modern technologies, so also unrestricted conversation in such a form
should be allowed by the detaining authority’. However, the contact with the
lawyer means the contact with the person who meets the requirements deter-
mined by provisions of the structure of the Bar. It can be a counsel appointed as
the defender of the detained person in already pending proceedings (Art. 82 and

¢ Polish Bar Council opinion, in the work cited.

7 Constitutional Tribunal Judgement from 11December 2012 akt K37/11, http://www.dzienniku-
staw.gov.pl/du/2012/1447/1.
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next) or every other counsel, also when the detained person has an already appo-
inted defender in pending proceedings®.

Attention also be paid to scope of the regulation stipulated in the contents
of Art. 245 § 1 Polish Code of Criminal Procedure. Apart from the need to enable
detainee on his demand immediate contact with the defender, it also contains
essential limitation of the scope of this contact through in fine expression in sen-
tence 1: that “in special cases, justified by exceptional circumstances, detaining
authority may reserve his presence”.

4. The premise of exceptional circumstances
and the contents of the regulation Art. of 245
Code of Penal Procedure

The current wording of contents of the Art. 245 Polish Code of Criminal Proce-
dure is a result of improving procedural guarantees of the detained person. It is an
effect of the Constitutional Tribunal (CT) decision from 11 December 2012 K 37 /
11, in which CT recognised, in that in its original notation Art. 245 § 1 was not in-
compatible with Art. 42 par. 2 in relation to Art. 31 par. 3 Polish Constitution, on
this account, it did not show the premise which justified the presence of detaining
authority during the conversation between the detainee and the lawyer. Current
contents of the regulation Art. 245 Polish Code of Criminal Procedure, amended
by the act from 27 September 2013 about the amendment to the act — Polish Code
of Criminal Procedure (Journal of Laws of the Republic of Poland pos. 1282) envi-
sage that as for the principle literal wording of the act the exceptional admissibility
of reserving the presence of detaining authority during the conversation between
the detained person and the lawyer, as the premise points out “in exceptional ca-
ses, justified by special circumstances”

Amendment changes of the contents of Art. 245 § 1 Polish Code of Criminal
Procedure, being the result of the unconstitutionalities of prior records, justify
the participation of detaining authority in a direct conversation with the detained
person, exclusively in the situation of the need to protect the correct course of the
activities taken in relation to the detention. It should be underlined that the pre-
sence of detaining authority at such a conversation may aggravate to exercise the
right to the defence for the detained person in proceedings that are about to start
or the pending ones’. That way, the detained person cannot communicate freely
with the lawyer. In particular, he cannot inform the defender of these facts which
in his evaluation can indicate his fault. Consequently, this situation can make it

8 L.K. Paprzycki, Comment to article. 245 Polish Code of Criminal Procedure, [w:] Kodeks
postepowania karnego. Komentarz aktualizowany, Paprzycki LK. (ed.), Steinborn S., Grajewski J.,
LEX/el. 2015.

> Ibid.
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difficult or even impossible for the lawyer to give the full legal advice to the deta-
ined person.

In case of the detention, a general principle should be a direct conversation
of the detained person with the defender in absentia of third parties, and reserving
the presence of detaining authority should be regarded as the exception. However,
it should be underlined that in spite of implementing the limiting premise in the
form “exceptional circumstances justifying the presence of detaining authority
during the direct contact between the detainee and the lawyer” the verification
of the circumstances allowing such presence would be cause a lot of interpretatio-
nal problems, creating the opportunity for over interpretation, and consequently
for abuses in applying the premise on the side of the detaining authority.

The lack of precise determination of circumstances which justify invoking the
premise of exceptional circumstances causes the justified concerns that officers
of law enforcement agencies will effectively and arbitrarily hinder the direct, not-
-disrupted contact of the detained person with the lawyer. They will try to prevent
the detained person from agreeing on statements or explanations, or the possibi-
lity of sharing information via lawyers with other people It can be raised as effec-
tively fulfilled premise of exceptional circumstances justifying, in the assessment
of detaining authority, its presence during the direct conversation between a deta-
ined person and his lawyer as essential to ensure the correct course of proceedings.

Today law enforcement agencies point out that the presence of the detaining
authority during conversations between a detained person and the lawyer is
necessary because of:

1. the need to prevent phone contacts of the detained person with other per-
sons than enumerated in the Polish Code of Criminal Procedure, the contacts
which are not authorised to the detained person;

2. making impossible the communication of detainee with other persons in order
to cover up the tracks, destroy or hide evidence being significant for criminal
proceedings or evidence of helping the detained person in hiding;

3. the need to reduce the threat to life and the health of officers and third parties;

4. the need to protect the correctness and the usefulness of performing other
procedural activities in the case.

Especially alarming are these arguments which point out to the need of the
presence of detaining authority during the conversation between detained person
and the lawyer due to concerns that information shared by the detained person to
the lawyer will concern preparatory proceedings and consequently will be made
available to third parties. It must be strongly emphasized that the lawyer is a pro-
fession of the public trust as defined in the Art. 17 Polish Constitution. The lawyer
is as trustworthy as police officers, the public prosecutor or the court. On account
of ethical and legal norms, it is not possible for the lawyer to share information
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obtained from the client with other persons or to perform other actions having
features of the aiding and abetting. Assuming that information received from the
detained person will be used in order to hamper criminal proceedings is objec-
tionable.

On side note of above deliberations, it should be noticed that in spite of enfor-
cing applied regulations justifying the presence of detaining authority as an excep-
tion to the rule, in practice, there are still cases when the representative of the
detaining authority invoke the exceptional circumstances, without authenticating
them, reserves their presence during the conversation between the detained per-
son and the lawyer. It occurs at equal frequency that the representative of deta-
ining authority is present during such a conversation even without formal stipu-
lating of such presence. It often happens that officers suggest the detainees (prior
to their meeting with the lawyer), what consequences they will face if they do
not admit to the charges (e.g. applying the temporary detention), as well as situ-
ations in which from the moment of detention until the arrival of the lawyer, the
detaining authorities conduct unofficial talks with the detained person, aiming at
convincing him about the pointlessness of using the help of the lawyer, or even
that his presence or the compliance to his advice, will be resulting for the deta-
ined person in adverse and negative effects. The practical form of bypassing new
regulations is conducting so-called operating activities together with the detained
person which actually result in questioning the detained person.

According to the reports of the Ministry of Internal Affairs, the organizational
units of Police and Border Guard do not keep statistics determining the number
of people exercising a right to the contact with the lawyer, as well as the number
of cases, in which officers are present during the conversation between the lawy-
er and the detainee. The contact of the detained person with the lawyer usually
consists in the phone call made in the presence of the police officer, in the course
of which the lawyer is officially appointed as the defender in given case. It also
happens that the same lawyer appears at the organizational unit of Police and
demands the contact with many detained persons in the same case. Few persons
exercise the right to contact the lawyer in the moment of detention. In the majo-
rity of cases, there is no such a contact, simultaneously police officers often disco-
urage from the contact with the lawyer. Demanding the contact with the lawyer is
often ineffective and is not reflected in the records of undertaken activities.

Filing the appropriate stipulation by the detaining authority resulting in his
presence in the course of the conversation between detainee and the lawyer, is
still supported by the need to protect the public interest, to which Art. 245 § 1
in fine Polish Code of Criminal Procedure should serve, and which in this case
is the public safety. The possibility of the stipulation of the detaining authority
presence is supposed to counteract sharing information hampering the conduct
of criminal proceedings. However, it should be underlined, that collecting evi-
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dence indicating the crime, is independent of limiting the free contact between
the detained person and the lawyer. It is irrational to treat the presence of the
detaining authority during the direct conversation between the detainee and the
lawyer as the instrument which serves as a way to gather evidence of the crime in
criminal trial. The account of the effectiveness of the proceedings cannot lead to
disproportionate limiting the right of the defence'.

Art. 245 § 1 in fine of the Polish Code of Criminal Procedure does not specify
what in fact is the presence of the detaining authority during the direct conversa-
tion between the detainee and the lawyer. Practically, it often happens that deta-
ining authority representative is in the same room as the detained person and his
lawyer and listens to their conversation.

Art. 245 § 1 in fine of the Polish Code of Criminal Procedure does not also
regulate, whether and in what way the detaining authority can use the informa-
tion obtained because of the presence during the direct conversation between the
detainee and the lawyer. Art. 245 § 1 in fine of the Polish Code of Criminal Proce-
dure does not decide in any way, that this information should be encompassed by
exclusionary rule. It also does not point out to circumstances which justify filing
by detaining authority stipulation. the provision does not determine a form, in
which a stipulation should be filed.

In the context of made adjudications, it must be noticed that in spite of the fact
that the lawyer providing legal advice to the detainee in the mode of Art. 245 §
1 Polish Code of Criminal Procedure is not a defender, but only a legal adviser
of the detained person, in terms of facts he learnt while giving the advice, there
is an exclusionary rule of questioning as the witness, so provisions determined in
the Art. 178 Polish Code of Criminal Procedure of the impossibility of questio-
ning as a witness are applicable. If during the period of the detention, a detainee
is charged with committing a crime (Art. 313), the proxy will acquire the status
of the defender'.

5. Right of the detained person to the contact
with the lawyer in ETPC (Convention for the
Protection of Human Rights and Fundamental
Freedoms) judicature

In the light of above dilatations, attention should be paid to judicature stan-

dards developed by ETPC, which in many occasions emphasized the significance
of the confidentiality of consultation between the detained person and his lawyer.

10 Constitutional Tribunal Judgement from 03 June 2008. Akt K 42/07, pt. II1.3, http://isip.sejm.
gov.pl/Download?id=WDU2008100064801&type=1.
"' B. Nita, in the work cited, p. 43.
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The crucial conclusion in this respect contained in the context of right of defence
can be found in Art. 6 par. 3 ¢) Convention for the Protection of Human Rights
and Fundamental Freedoms which assumes the right to defend personally or by
the personally appointed defender, and if there are insufficient funds to cover the
costs of the defence, to use the free help to the public defender, appointed ex offi-
cio, when interest of justice requires it'%. The similar scope of the regulation is
stipulated in Art. 14 par. 3 d) International Covenant on Civil and Political Rights
(EKPC). It grants the right of the presence at the trial, to defend personally or
by the chosen defender; to receive information, if the person does not have the
defender, about the existence of the above mentioned right and to have an appo-
inted defender for the person in every case, when interests of justices require it,
without bearing the costs of the defence in cases when the accused does not have
sufficient funds to bear them.

It should be pointed out that ETPC relates a right of the defence determi-
ned in Art. 6 par. 3 EKPC also to the preliminary stage of criminal proceedings.
Art. 6 EKPC shall apply from the moment in which the position of a given per-
son is changed, even if he was not officially charged (e.g. ETPC judgement from
19 February 2009 on Shabelnik against Ukraine, No. 16404 / 03, § 57)".

According to judicature of Strasbourg Tribunal, supervision is acceptable only
in case of “very weighty reasons” justifying using it, and the supervision in the
form of the authorised person should always constitute the “ultimate remedy”
(ultimum remedium)*.

From the perspective of EKPC, it is unacceptable to conduct acts of legal proce-
dure such as unofficial interrogation (so-called inquiring) of the detainee witho-
ut the presence of the lawyer in frames of the listening mentioned in Art. 244 §
2 in fine Polish Code of Criminal Procedure®. It can create temptation to force
incriminating testimony which next can be used as evidence in the case. ETPC
point out, that person who demands the legal advice should not be subjected to
procedural activities until the advice is obtained (ETPC judgement from 24 Sep-
tember 2009 on Pishchalnikov against Russia, No. 7025 / 04, § 79)'.

ETPC assumptions and judicature based on it, make it possible to state that also
the infringement of the right of the defence takes place when the detained person

International Covenant on Civil and Political Rights from 16 December 1966 r., Journal of Laws
of the Republic of Poland 1977 n. 38 pos.167.

Convention for the Protection of Human Rights and Fundamental Freedoms judgement from
19 February 2009 in Shabelnik against Ukraine case, n. 16404/03, § 57.

Convention for the Protection of Human Rights and Fundamental Freedoms judgement from
13 January 2009, Rybacki against. Poland, complaint n. 52479/99,§ 57 i n.

J. Skorupka, W kwestii konstytucyjnych uprawnien zatrzymanego, [in:] Weztowe problemy proce-
su karnego, P. Hofmanski (red.), Warszawa 2010, p. 455-456.

Convention for the Protection of Human Rights and Fundamental Freedoms judgements from
24 September 2009 in Pishchalnikov against Russia case, n. 7025/04, § 79.
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is not provided with legal advice (contact with the lawyer) which in consequence
will lead to testify which will become a base of pressing charges (ETPC judgement
from 27 November 2008 on Salduz against Turkey, No. 36391 / 02, § 55; judge-
ment on Brusco case, § 44-45)V.

ETPC regulations clearly state that there is a requirement to provide the access
to the lawyer from the moment of the first police interrogation. It is even confir-
med in ETPC judgement from 17 January 2012 in Fidanci against Turkey case,
No. 17730/ 07, § 38'®. In the light of the ETPC judgement in Salduz case, the help
of the lawyer must be already ensured at the first police interrogation, “unless -
in the light of particular circumstances of the given case - the appearance of com-
pelling reasons will be demonstrated for limiting the right to lawyer. Even if such
compelling reason can exceptionally justify the refusal of the access to the lawyer,
such a restriction — whatever its justifying would be - cannot illegitimately violate
the rights of the accused, guaranteed in Art. 6. EKPC. The right of the defence
is, in principle, violated in the irreparable way when incriminating explanations,
submitted during police interrogation without the participation of the defender,
are used for later conviction™ (also ETPC in the judgement from 17 January 2012
in Fidanci case, § 38).

ETPC directly assumes that a possibility of the contact with the lawyer is one
of basic components of the right of the defence outside the scope of the liste-
ning of third parties (see ETPC judgements in the John Murray case, § 63 and
from 13 January 2009 in the Fishing against Poland case, No. 52479 / 99, § 56)
which enables open and honest conversation between the lawyer and his client
(ETPC judgement from 19 December 2006 in the Oferta Plus SRL against Mot-
dowia case, No. 14385 / 04, § 145). The lack of possibility of confidential commu-
nication, also receiving secret orders from the client, causes the legal advice to
lose much of its effectiveness, while EKPC requires the protection of rights in the
practical and effective way (ETPC judgement from 28 November 1991 S. against
Switzerland case, No. 12629 / 87, § 48). In Brennan case, ETPC acknowledged
that presence of the police officer within hearing range during first consultation
between suing person with his lawyer violated his right of the defence ($ 58-63
judgement). ETPC assumed that: “the right to communicate with the lawyer out
of hearing range of third parties is one of the primary requirements of the reliable
process and results from Art. 6 § 3 ¢) EKPC (...) If the lawyer is not able to confer

Convention for the Protection of Human Rights and Fundamental Freedoms judgement from
27 November 2008 in Salduz against Turkey, n. 36391/02, § 55; judgement in Brusco case, § 44-45.
Convention for the Protection of Human Rights and Fundamental Freedoms judgement from
17 January 2012 in Fidanci against Turkey, n. 17730/07, § 38.

J. Skorupka, W kwestii konstytucyjnych uprawnieni zatrzymanego, [in:] Wezlowe problemy
procesu karnego, P. Hofmanski, Warszawa 2010, p. 434-435 and Convention for the Protection
of Human Rights and Fundamental Freedom in judgement from 17 January 2012 in Fidanc:
case, § 38.
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informally and receive orders from the client, the legal advice loses much of its
usefulness, while EKPC requires the guarantee of rights and freedoms which are
practical and effective” (judgement §58).

ETPC allows the possibility of certain limitations in the unrestricted contact
between the imprisoned client and his lawyer (judgement in the Rybacki case, §
56 and 58), on one condition, there must be an important reason which requires
evaluation, whether from a perspective of the entire proceedings this restriction
does not cause the violation of right for the reliable process (ETPC judgement
from 08 February 1996 in John Murray against the United Kingdom case, No.
18731/91, § 63).

What is particularly essential, ETPC in the judgement from 16 October 2001 in
Brennan against Great Britain case, No. 39846 / 98, accepted - by stating the EKPC
infringement - that presence of the police officer within hearing range during
first consultation between suing person with his lawyer, violates his right of the
defence (judgement § 58-63). ETPC made such a conclusion in the case of the
Irish citizen detained on charges of terrorist activity in Northern Ireland. Limiting
the confidentiality of the legal advice in the suing person case was based on the
specific regulation (Northern Ireland Emergency Provisions Act 1991, sec. 45)
envisaging — exclusively as the exception to the rule - the possibility of the limited
access to the lawyer and the confidentiality of the legal advice only if it leads to
hampering proceedings concerning acts of terrorism.

ETPC stated the infringement of Art. 6 EKPC in the indicated scope also in the
Polish case. Violation of the right of the defence took place due to the fact that the
public prosecutor was permanently present, for a few months, during contacts be-
tween person in pretrial detention and his defender (judgement in Rybacki case
§ 57-61). ETPC, allowing the possibility of limiting the right to the unrestricted
contact with the defender (see judgement § 58), pointed at the arbitrary charac-
ter of a decision of the public prosecutor from the account of the lack of abilities
of hampering preparatory proceedings in progress as a result of the unrestricted
contact between person in pretrial detention with his defender (Ibid., § 59). It was
noticed that there had been no accusation of illegal or unethical practices on the
side of the defender (Ibid.,, see also a judgement in S. against Switzerland case, § 49).

What is more, the lack of the access to the lawyer in the initial phase of crimi-
nal proceedings was one of the essential arguments leading to the infringement
of Art. 6 ¢) EKPC (ETPC judgement from 31 March 2009 in Ptonka case § 40 and
from 2 March 2010 in the Adamkiewicz against Poland case, No. 54729 / 00, §
89-91.

ETPC explicitly supported providing the detained person with the access to
the lawyer. Consequently, it means that ETPC allows a possibility of introducing
restrictions in this respect, but on condition of the existence of good cause and
provided that from a perspective of the entire proceedings it does not transla-
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te into the violation of the right to the reliable process (ETPC judgement from
8 February 1996 in John Murray against the United Kingdom case, No. 18731/ 91,
§ 63). ETPC is of the opinion that a legal advice should be provided for the impri-
soned person in a way, that a conversation with the lawyer about the subject of the
case is possible, as well as preparing the defence, collecting evidence beneficial for
the suspected person, the preparation for interrogation, supporting the accused
and controlling conditions of the detention (ETPC judgement from 13 October
2009 in Dayanan against Turkey case, no. 7377 / 03, § 32).

Conclusions

Examples of the European judicial decision which were presented above, as
well as domestic regulation of the right to the contact between detainee with the
lawyer, and hence his right of defence emphasize the significance of discussed
solutions. The need of the unrestricted contact of the detained person with the
professional attorney constitutes the sign of the exercise of the right of the defen-
ce, but first of all actual applying equality of arms which in the light of the amend-
ment of the Code of Criminal Procedure seems to be the core of the problem.
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NocTynm monbmu K ppIHKY KaOOTa>KHBIX MepeB030K
B CTPaHAaX €BPOCOI03a B CBeTe IPUAMIECKNX

peryiupoBaHmin

Polish access to eu market of a cabotage transportation
according to the legal regulations

AHHOTAayuUA

B crarbe HOZHMMAETCS MpOOIEMATHKA
Kab6OTa)KHBIX IEPEBO30K I X PETYINPOBAHIE
B 3aKkoHax EBpocorwsa. Paccmarpusaerca
mporecc BHEJPEHIS 0611[eCOI03HOTO
TPAHCIIOPTHOTO IIPaBa B 3aKOHOMATENTbCTBO
HOBDBIX CTPaH Y/IEHOB.

C Havama 90-X TONOB, Ha TePpPUTOPUM
EBpocoro3a 661 OTMeUeH POCT KaOOTaXKHBIX
[IePeBO30K, OOMBIIYI0 YacTh U3 KOTOPBIX
BBIIIOTHAIN IIEPEBO3YNKN n3 MaJIbIX
cTpaH. B cBsaA3M ¢ 3TMM, OBUIM M3MEHEHBI
006513bIBaIOLIVe [IPABOBbIE PETYINPOBAHIS,
OJIHAKO 151 HOBBIX CTPaH-YIEHOB, 6O/IBIION
KaboTaX ObUI OrpaHMYeH [0 MpUUKMHEe
CIMIIKOM HU3KUX II€H.

ABrop mocrapancs Ha npumepe [lompum
IIpenCcTaBUTb 3aKOHDL O6H3bIBaIOHH/[e CTpaHbI
wIeHsl EBpocoiosa B cdepe TpaHCIOpTa,
a TaKoKe IPOLlece epexofia OT OrpaHNIeHIIT
JOIA  HOBBIX YJIEHOB K HOHHOHCHHOMY
BBIIIO/IHEHNIO KaOOTaXKHBIX [IEPEBO3OK.

KnmoueBble ClMoOBa: KaboTakHbIe
HCPCBOSKI/I, IOpI/II[I/I‘{eCKI/Ie peFY}II/IPOBaHI/IH
EBpocoro3a, fOCTyII K ppIHKY

Summary

The article raises the problems of cabotage
transportation and its regulation by the EU
legislation. It includes discussion of the pro-
cess of introduction of Union transport right
to the law of a new members countries.
Since the early 90’s, cabotage transport in the
territory of EU visibly increased, mostly due
to contribution of small countries. In this re-
gard, legal regulation has to be modified for
new member countries, and big scale cabo-
tage has been limited due to very low prices.
Authordiscussed the actual legal rules
obligatory for EU members in the field
of transport, as well as the transition from
the restrictions for a new members to the full
implementation of cabotage.

Keywor ds: cabotage transportation, EU
legal regulation, access to the market
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BBemenue

Ilocne pacmmpenusa Espomnerickoro cowsa or 1 maa 2004 roga, HOBbIE
CTpaHBbl, LO/DKHBI ObUIN IPUHATD MOTIOKEHMsSI TAKXKe B cepe MeXXTYHAPOJHOTO
TpaHCIopTa. DTU MOMOKEHVSI TO3BOJISIIN Pa3NYaTh TAK HA3bIBAEMBbIIT OOJBIIION
KabOTaX, 03HAYAIOLIVIT IIePEeBO3KM MEX/y OTAE/IbHBIMY cTpaHamu EBpocorosa,
a TakKe Mablil KabOTaX, KOTOPBINI O3HaYa/j IIepeBO3KM BHYTPU APYroOro,
OTHOCHTE/IbHO MeCTONpeObIBaHNA ITePeBO34YNKa, YWIEHCKOro rocygapcrsa EC.

Taxum o6pasom Ilonbina npy BcTymieHnn B EBpocoro3 mpuHsIa MonoKeHns
Pacnopspxennit u Tpakraros, rjje 6bUIN IIPeyCMOTPEHBI IIePeXOfiHbIe TIePUOMIbI
IS OTAENbHBIX, BCTYHNAIOLUIMX K CTPYKTypaM COoOIecTBa, TOCYAapCTB,
Kacaroleecst BHITIOMTHEHNS MaJloro KaboTaxa.

Opnako, npaBo EBpocorosa, mpex/e yeM IpUITH K TelepeniHeil KOHIeIun
OTKPBITMA [OCTYNa K PBIHKY [JII HOBBIX TOCYZapCTB, IIPOLIIO depe3
3HAUNTe/IbHbIE 3MEHEeHN s, KOTOPbIe II03BO/IV/IY Ha BBIPAOOTKY CYIeCTBYIOLIEN
CXeMbl JIeNICTBUI.

Lenblo cTaTbyu sABIAeTCA IIpe3eHTAlVA IOPUAMYECKUX PeryampoBaHuil
EBpocoro3a, KoTOpble HeNOCpeNCcTBeHHO mpefonpefnenuan goctyn Ilonbim
K PbIHKY KaOOTa)XHBIX IIepeBO30K, I MICTOPUM CO3[aHMsI CBOOOTHOTO JJOCTYIIA
K TPaHCIIOPTHOMY PBIHKY.

1. Iponecc nubepanmusaguyu TPaHCHIOPTHBHIX
ppIHKOB EBpocor3a

Eme B PrMckux TpakraTax, B 4acTy HMOCBAIIEHHON TPAHCIOPTY', 3a7I05KEHO
BBeJleHle IPYHINIIOB, KaCAIOIIMXCA MeXXTYHapOIHbIX IIepeBO30K TOBapoB. Bae-
ileHMe MIPUHIIUIIOB OeCIPeIsITCTBEHHOTO 0OMeHa ToBapaM, IULAMH, YCTyTaMu
" KalmTajaioM, MMENO BaA)KXHOE 3HAYE€HVE TP M3HOCE PECTPUKIUN XO03SIICTBEH-
HOro obmeHa B TpaHcmopre. JInbepammsanus TPAaHCIOPTHBIX YCIYT HO/DKHA
6bITIa C}Iy)KI/ITb paIU/IKa)'IbHOMy BBCICHUNIO ,E[OCTyHa K Me)KI[yHapO,I[HbIM PpBPIHKaM.

YcoBepleHCTBOBaHHOe 1paBo EBpo coolImjecTBa OTHOCHIOCH —TaKXke
K KaboTaXHbIM IepeBo3kam®. OpHaKO mpoiecc nubepannsanuu B 3T0i chepe

Cr. 75 maparpa¢ 1 06:A3bIBaeT [0 OYepUYMBAHMA HMPUHLUIIOB B TPAHCIOPTE ,10  WIN ,OT
MPOCTPAHCTBA WIEHCKOTO TOCYJAApCTBa, a TakKe aTPMOYTUBHDIN YCIOBMIT Ha KOTOPBIX
MIepeBO3YMKIA, He IMEIOIIMe TOCTOSHHOTO OT/ie/la B WIEHCKOM FOCY/iapCTBe, MOTYT BBIIIOJTHATD
TPAHCIIOPTHBIE YCTYTY Ha IIPOCTPAHCTBE YWIEHCKOTO TOCY/IAPCTBA.

Kaborax 3T0 IIpaBo Ha BHIIIOJTHEHNE NIEPEBO30K Ha IIPOCTPAHCTBE JAHHOTO rocyfmapcTsa EC,
IIepeBO34YMKaMM, KOTOPBIE MMEIOT OT/ie/IeHNE 1 BELYT XO3AMCTBEHHYIO eATE/IbHOCTD, a TAKXKe
MMEIOT 3aperucTPUpOBAHHbIE TPAHCIOPTHBIE CPENCTBA B PYrOM YIGHCKOM TOCY/japCTBe.
KaboraxHasg mepeBO3Ka 3TO CBOEOOPA3HOTO BMJA BHYTPEHHAA, 3apabOTHasA IIepeBO3Ka,
OCyllecTB/IAeMas BPEeMEHHO B IPHMHVMAIOIEM TOCYAPCTBE, COINACHO COOTBETCTBYIOIVIM
TIOJIOKEHMAM 9TOTO TOCY/IapCTBa U HooXeHuAM EBpocorosa.



Ilerp JleBaumoBCKuit, Jocmyn nomviiu k puiHky KA00MaiHvLx nepeso3ok 8 CMPaHAx e8pocoio3d...
Globalization, the State and the Individual, No 1 (13)/2017 |

65

BCTPETM/ICA C OONBIINM CONPOTUBJICHNMEM WIEHCKMX rocygapcts CoobulecTsa,
HeVICTBYIOLIVX JU/IA 3alMTHI Jie/l COOCTBEHHBIX IIepeBO3YNKOB. B Havase mectu-
IeCATBIX TOJ0B, TMbepann3alyuy MOALAINCh BCETO JIMIIb IPUHIINIIBI, KacaIOIy-
ecst 3apabOTKOB JOPOXKHBIX IIEPEBO30K TOBAPOB>.

Tonbko HebonmbIIass [OMA PHIHKA MEXAYHAPOAHBIX JOPOKHBIX IIEPEBO30K
ObUTa OXBaueHa STUMM IPUHIWUIAMMU, IIPEUMYIIECTBEHHOE OO/IBIINHCTBO
MEXIYHApPOJHbIX IIePeBO30K PeryIMpOBaINCh OMIaTepalbHBIMM JOTOBOPAMI,
3aK/TIOYEHHBIMM WICHCKMMM TocygapcrBamu. IloTpe6HOCTbIO peannsanum
sammceit Tpakrara ObIIO, OJHAKO, 3aMelleHNe IBYCTOPOHHMX pa3pelleHui
KBOTOJI OOIIMX pa3pelnieHuii.

C 1963 ropa rocygapcTsa wiensl EBpomneiickoro XossiictBennoro Coobuie-
CTBa Haya/IM IIEPBBIl IPOEKT B 3TON cepe, IPUHMMAsA OCHOBAHUA, KOTOPbIE
JOJDKHBI ObIIV TIPUBECT K MCK/TIOUEHNIO IBYCTOPOHHUX KBOT.

Ot 1992 MeXAyHapORHBIN TOPOXKHBIN TPAaHCIOPT TOBApPOB, PEryIuUpyeTcs
HOBBIM pacnopsbkeHneM, Jupektusoir 881/92/EXC*, Cr. 3 KOTOPOro roBOpHT,
YTO MEXIYHapORHBI TpaHCIOPT momnexut mmueHsun CoobmectBa. Takas
JMIIEH3MA BbIJAHA TIPEJUPUATUIO YTEHCKUM TOCYHApCTBOM, Ha TePPUTOPUM
KOTOPOTO OH BefIeT CBOI0 XO3AJCTBEHHYIO [IeATeTbHOCTD’ 1 YIIOTHOMOYMBAET
€ro K HEOIPAaHMYEHHOMY [OCTYIly K MEX/JYHAapOJHbIM pBbIHKAM 4YJIEHCKUX
rOCY/JapCTB.

Ot 1993 ropa B EBporieiickoM coro3e B IIOJTHON Mepe 00513bIBAIOT /TbepanbHbIe
INPUHLUIBI, COITTACHO KOTOPBIMM KaXX[bIl TPAaHCIOPTHBIN COI03, KOTOPbI
BJIafleeT €BPOIIEVICKOI INIEH3Mel, BbIJAHHOM OHUM M3 YI€HCKUX TOCYHAapCTB,
MOYKET BBINIOJIHATD IIEPEBO3KI Ha 3TOM PbIHKE.

2. smenenus B nonoxenusax EC B chepe
Ka0OTa>XXHBIX MepPeBO30K

B niepBoii MO/I0BMHE IeBSHOCTBIX TOfIOB, yYacTye KabOTaXXHBIX IIePeBO30K Ha
Tepputopun rocygapcts CoobuiecTBa ObII0 He3HAUUTENBHO, OOHAPY)KMBAJIACh
OfTHAKO pacTyas TeHeHuA. B 1990 rony cpeqHssA eHHOCTD y4acTHs KaboTaxKa
B TOCYJAapCTBEHHBIX pbIHKaxX BbiHOCUIA 0,07% m BbIpocia K 0,26% B 1995 ropy
(xacaeTcs mepeBO30K 110 MIPMHIMITY HalIMa WX 32 IJIATy).

Jupextusa Cosera EXC 62/806/EWG co pus 23.07.1962 ropa no Aeny oOLIMX IPUHINMIIOB
TOPOXXHOTO TPAHCIOPTA.

Jupextunsa Cosera EXC 881/92/EWG co mua 26.03.1993 roza mo #emy mOCTyNa K PBHIHKY
TOPOXXHOTO TpaHcopTa ToBapos B CoobiecTse, i ¢ppaxTa ,,¢~ WIN ,K~ OFHOMY U3 WICHCKUX
TOCYAAPCTB VI Yepe3 OFHO U3 WIEHCKNX TOCYIapCTB.

Kanmnpat Hayk; Mopckas Axagemmsa B Illerune, VmxeHepHO-OkoHOMIYecknit PaxkympreT
Tpancnopra, Hlenns, ITonpmra.
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BelnosiHeHNe JOPOXKHBIX KaOOTaXHBIX IePeBO30OK OBIIO TapaHTUPOBAHO
pacriopsbxenneM Cosera 3118/93%, koTopoe OIpefesnano yCaoBys BBIIOTHEHNA
3TOTO BUJIA TPAHCIOPTA.

B kaboTaXHBIX IIepeBO3Kax Hambolee aKTUBHBIMU OBUIM IepeBO3YUKY
U3 Ma/IbIX CTPaH, KOTOpble HE PacIOpPsKAITCA OONBIINM TOCYHApCTBEHHBIM
PBIHKOM TOBapHBIX IIEPEBO30K, KACaJIOCh 3TO 0COOEHHO rocyfapcTs beHnmokca,
KOTOpbIe PacIopsDKasAch efBa 25% ydacTusA KaOOTaKHBIX paspelleHmii, u3
06111ero KommdecTsa BIIOMHIIN 60% BceX KaOOTa)XKHBIX ITePeBO30K.

Ot 1 utona 1998 roma mpexkpaTwan 06s3bIBaTh KBOTHI Ha KabOTa>KHbIE
IepeBO3KM B rocygapcrBax Epomerickoro corosa. OTMeHeHBl ObUIM Bce
PEeCTPUKTVBHBIE IIOJIOKEHMA, KOTOpble o0sa3biBam. JImbepanmsaumsa Impasa
B c(epe BBINOTHEHNS TOPOXKHBIX IIEPEBO30K B cepe KaOOTaKHBIX ITePEBO30K
He BBIABN/IA CYLIECTBEHHBIX M3MEHEHMII B Y4acTUM IEePEeBO3UMKOB WIEHCKMX
TOCY/JapCTB, He HACTYIMIO TAaKXe pe3Koe pasBUTUE KaOOTaXXHBIX IEPeBO3OK.
ITepeBo30uHass paboTa, BHINOTHEHHAs IPU KaOOTa)KHBIX IIePEBO3KaX, BHIPOC/IA
B 1999 rony enpa nmu Ha 2%.

3. Joctyn Ilonpmu K ppIHKY KaGOTa>XHBIX
MNepeBO30K cTpaH EBpomenckoro comws3a nmocie
NPUCOENVMHEHNA JeCATH HOBBIX YIE€HOB

Ilonbckye mepeBO3OYHBIE MPEANPUATHA, IO BCTYIUIEHMIO Halllell CTpaHbI
B eBpOIIeVICKMe CTPYKTYPBI, ObUIN JJOIYIIEeHbI, 6e3 KaKuX M1M00 OrpaHNYeHmIt,
BCETO /MIIb K BBIIOMHEHNIO OOBIIOr0 KaboTaxka, ClIeOBaTeIbHO, MEXHIY
OT/Ie/IbHBIMM WICHCKUMM CTpaHaMM. JJOCTaTOYHBIM YCIOBMEM OBIIO BlafieHVe
JIMIeH3Vell Ha BBIIIOJTHEHVEe MeXAYHAPOZHOI O JOPOXKHOTO TpaHcnopTa. [loTomy
4yTO ¢ MOMeHTa Bxofia [lonpmm B EBponerickuii colos, IOMbCKMe TPAHCIIOPTHBIE
JIMLIEH3UM CTaMy JIMIEH3UAMU COOOIeCTBa, PaBHOIPABHBIMYU C BBIJAHHBIMU
OPYIMMM YICHCKUMIY CTPaHaAMIUL.

YcnoBusA BBINONMHEHMA B YWIEHCKOM TOCYHApCTBe YCIAYT BHYTPEHHEro
TOPOXKHOTO TpaHCIIOpTa Bellleil IepeBO3YMKaMM, perynnpyeT PacrnopskeHue
3118/92 Cosera EXC’. CormacHo Cratbe 1 sToro PacmopspkeHMs, Ka>Kmblin
MepeBO3YMK, KOTOPbI 3aHMMaeTcs 3apaboTHON HTOPOXKHOI TepPeBO3KOIT

Pacniopsxenne Cosera EXC 3118/93 co gua 25.10.1993 roma ycTaHaBIuBaoLiye YCIOBUA
BBITIONTHEHNUSA B YWIEHCKOM TOCYHAPCTBE YCIYT BHYTPEHHETO JIOPOXKHOTO TPAHCIIOPTa Belllei
TIepeBO3YVKaMI, He MMEIOIIMM CBOETO OT/e/Ia B 9TOM TOCyHapCTBe.

Cr. 75 maparpa¢ 1 06:A3bIBaeT [0 OYepuYMBAHMA HMPUHILUIIOB B TPAHCIOPTE ,10~ WIN ,OT
IIPOCTPAHCTBA WIGHCKOTO TOCYAAPCTBA, a TAKKe ATPUOYTUMBHBIN YCIOBMII Ha KOTOPBIX
IIepeBO3UVKI, He MMEIOI[VIe TIOCTOSHHOTO OT/Ie/Ia B YWIEHCKOM IFOCYAaPCTBE, MOTYT BBIIOTTHATD
TPAHCIIOPTHBIE YCTYTY Ha IIPOCTPAHCTBE YWIEHCKOTO TOCY/IAPCTBA.
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Belllell, BIajieeT JUIeH3Mell COOOLIeCTBa, MMeeT IIOJTHOMOYMA K BPeMEHHOMY
BBIIIOJTHEHNIO IOPOKHOTO TPAHCIIOPTa BELEN B IPYTOM YJIEHCKOM TOCYLapCTBe.
CormacHo AkieccopHomy Tpakrary, B IOpsfKe OTCTYIJIEHMA OT
BBIIIECYIIOMAHYTOM CTAaTbM, IPENYCMOTPEHbI II€PEXONHbIE IEPUOAbI /i
OT[Ie/IbHBIX, BCTYNAIOIMX K CTPYKTypaM cooOljecTBa TOCyHapcTBam,
Kacaloljeecss BBIIIOJIHEHNSA Majoro Kaboraxxa. B pesynbrare BemeHus
IIEPETOBOPOB YCTAHOBJIEHO, YTO B STOM II€PUOJE MOIbCKNUI PHIHOK JOPOXXHOTO
TpaHcHopTa OyfieT HeTOCTyIIeH IS IepeBo3unKoB EBpocosa, Kak Takxe s
[IEPEBO3YNKOB JPYIUX TOCYHAAPCTB, HOBO3a4lMC/IEHHbIX B EBpomneicKuit cors.

[IpuHATHE TNIepeXOJHOrO IIepMOofia BBI3BAIO OIpele/ieHHble HepTypbarum
B MHTEPIPeTALMM 3aKOHA O JOPOXHOM TPaHCIOPTES, KOTOPBIN JOIYCKasl BbI-
HOJTHEeHMe KabOTa)KHBIX IIePeBO30K IePEeBO3UMKAMY U3 JPYTUX WICHCKUX IOCy-
IApCTB Ha TEPPUTOPUM Halllell CTPaHbl. DTY 3aIMCh UCKTIOUN/IN PEeryIMpOBaHuA,
BHeCeHHbIe B AKIlecCOpHOM TpakTare, — 3aKOH BBICHIETO Psfia MEXK/YHAPOIHOTO
3HAYEeHM.

Bo Bpemsa BemeHusa mneperosopos, llomblla IpencTaBisAna MOSULNIO, YTO
C MOMEHTa aKIL[eCCHMU, NO/DKEH OBbITb BBEJCHHBIM IIOJHBIM M HeMeJIeHHbII
TOCTYI K PBIHKY JOPOKHBIX ITepeB030K Beltleit. CtaTba 107 TpakTaTa BbIpakana
TOTOBHOCTD Halllell CTPAaHBI K IIOJTHOM IMbepann3ayi JOCTYIIA K BBIIOTHEHUIO
Ka0OTa>KHBIX IIEPEBO30K Belllel TepeBO34MKaMI YWICHCKUX cTpaH EBpormerickoro
COI03a Ha CBOEJ TEPPUTOPUM C MOMEHTA BCTyIUleHus Ilonbim B eBporeiickue
CTPYKTYPBI, ITO IPMHLMILY B3aMMHOCTM.

OpnHako, oroBopeHHbII [lonblielt mepexofgHOI Mepuo, co3/laBajl HaMXyALIe
YCIOBMA U3 BO3MOXKHBIX. II0TOMY YTO OH IpefycMaTpuBa IATUIETHUI 3aIIpET
IPOBeJIeHNA aBTOMOOW/IbHBIX TOPOXKHBIX IEPEBO30K Ha TEPPUTOPUU APYTOTO
YIEHCKOTO rocygapcrpa. IlonmoxkeHus, 4To Ipasja, SOMYCKaIM BO3MOXXHOCTD
COKpaL}eHNsA STOT0 IIEpUOJA [0 TPEX JIET, HO CTABVIJIN B 3aBMCUMOCTD IIPOBEJEHIE
3TUX IIEPeBO30OK OT OOLIMX BeJEeHWII IeperoBOPOB MEXAY OTHEeTbHBIMU
YIEHCKMMI TOCYIapCTBAMIL.

OxoHuaHMA TpeX/IeTHET 0 I€PEXO/JHOT0 ITeP1Oojia C HETEPIIE/IMBOCTbIO OXKIJTaIN
HOJIbCKME TIEPEeBO3YVIKY, YYUTBIBAs, YTO TI000IT 13 BaXKHBIX pIHKOB EBpocoro3a
I/ HUX OTKpoeTcs. ke B MapTe 2007 ropa, rmepeq, OKOH4YaHMeM 9TOTO IIEPHUOfa,
HOABMINCh TPEBOXKHBIE CUTHAJIBI BbITeKamwllue 13 Espomneiickoit Komuccun,
9TO TakKye CTpaHbl Kak BemukoOpuranms, Vtamus, Benprus un lepmanus yxe
IIPOIJIV/IN TIEPEXOHbIN IIEPMOJ, Ha C/IERYIOIIMe 1Ba TOfa.

KaboTaxx 3T0 mpaBo Ha BBINOJHEHUE MIEPEBO30OK Ha MPOCTPAHCTBE AaHHOro rocyaapcrea EC,
NEPEBO3YNKaAMU, KOTOPHIC UMECIOT OTACJICHUE U BEAYT XOSS{I‘/’ICTBGHH}H’O JACATCIIBHOCTD, a TAKXE
UMEIOT 3aperuCTPUPOBAHHbIE TPAHCHOPTHBIE CPEACTBA B APYIOM HYJIEHCKOM TOCYNapCTBE.
KaboraxHas mnepeBo3ka 3TO CBOEOOPA3HOTO BHAA BHYTPEHHsS, 3apabOTHas IeEpeBO3Ka,
OCyIIECTBIsIeMas BPEMEHHO B TNPHUHMMAIOIIEM TOCYAapCTBE, COMIACHO COOTBETCTBYIOUIMM
TIOJIOKEHUSIM 3TOTO TOCy/lapcTBa U monoxkeHusM EBpocorosa.
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ITonbckoe NPaBUTENBCTBO CMOINIO HOMYYUTh OTKpPbITME TPaHCHOPTHBIX
PBIHKOB, IO IIPVHIUITY B3aUMHOCTH, B cepe BHYTpPEHHEro KaboTa’ka BCEro
muuib B Ilopryranum, Vipnanpuy, a Takke lIBenyy. MoXXHO M3/TOXUTD B3ITIAN,
4TO 9Ty IpOoOIeMy IpoOOBaM PEIINTh OYeHb MaJIO0 MHTEHCUBHO, U OTEYeCTBEH-
Hble IIePeBO3YMKI B JaIbHelIIeM ObUIN OTCEYeHbI OT HaMOOIbIINX BHY TPEHHNX
PBIHKOB rocyjgapcTs EBpoOIeiicKoro corwsa, 4To He COHEeICTBOBAIO PAa3BUTUIO
3TOJ OTPAC/IN B CTPAHE.

CymlecTBOoBama,  OfIHAKO,  BO3MOXKHOCTb  BBIIIOJTHEHU:A  IONbCKUMU
IepeBO3UMKaMI KaOOTaXHBIX IIepeBO30K B J[pyrmx crpaHax EBpocorosa,
KOTOpbIe B/IafIel0T COOTBETCTBEHHO OOBIIMMM BHYTPEHHUMM PBIHKAMIU.
Heo6xommnmo, ofHaKo, i1 9T0r0 661710 GopMarIbHOE OCHOBaHME XO35I/ICTBEHHOI
IeATeIbHOCTU B JIAHHOM TocyjapcTBe EBpocorosa, Ifie MepeBO3KM [OJKHBI
ObIIM OBITH OCYILIeCTBIsIeMbIMH. Takoe JieiicTBIe Tpe6OBANIO HEMAJIbIX CPEfCTB
1 popManbHOCTEI, a TAK)Ke IIPEOOIeHsI MHOTHUX 3aTPYLHEHMIL.

Or 1 maa 2009 ropa, Korfa IpoIleN MATUIETHUI ITepeXOHbBINl IepUOL,
IOJIbCKME TIePEBO3YMKM JJO/DKHBI ObUIM IONYYUTh IIOJHYIO HOCTYIHOCTD
K BHYTPEHHMM TPaHCIIOPTHBIM PbIHKaM APYIUX rocymapcts Espocorsa. Ilpn
3TOM CJIe[JlOBAJI0 MMEThb HafIeXK/y, YTO HI ofjHO 13 rocypapcts EC, He pemntca
Ha IIpVYIMeHeHNe K/Iay3y/Ibl 6e30MacHOCTH.

Takne rocynapctsa kak @panums, Vramusa, Benmkobpuranus, a mpexye Bcero
ABcTpus, BIpaXKay MHEHNe, 4TO ellle CIMIIKOM PaHo, YTOObI KabOTa>KHbIE T1e-
PEeBO3KM CTa/IV IOBCEMECTHBIM SIBJIEHMeM Ha eBPOIeNCKIX I0porax.

4. Opupguueckue perynupoBanusa Kkaboraxa

Iepen BBemenmeMm B >ku3Hb AupektrBbl EC 1072/2009/WE kaborakHble
HepeBO3KM PEeryaMpOBaIICh CIeAYIOIIVMI PUANISCKIMI aKTaMMI:
1. pacniopspxenusamu: (EXC) nomep 881/92 u (EXC) Homep 3118/93,
2. pupextuBoi 2006/94/WE.

OHM He 1TaBa/IM HACTO/IBKO OOJIBIINX ITPAB ITepeBO3YNKaM, KaK Tellepb, [/TABHOe
CO B3IVIAfIa HAa BPEMEHHBINl XapaKTep BO3MOXKHOCTY KaOOTaXHBIX IepeBO3OK.
Ternepb mepeBO3UNKM IOCTOSIHHO MOTYT BBIIOTHATD YC/IYTY 3TOTO TUIIA.

YcTaHOBKA 00LIeil TPAaHCIOPTHOM HOMUTYUKY OXBATBIBACT, MEX/Y IIPOYNM,
olpefiefieHNe OOIUX IPABWI, MMEWIUX INPUMEHEeHNe K JOCTYNy K pPbIHKY
MeX/YHapPOHBIX JOPOXKHBIX IIepeBO30K Belielt Ha Tepputopun CoobiiecTsa,
KaK TaK)Xe yCTaHOBJIEHME YCTIOBMII, Ha KOTOPBIX IE€PEBO3YMKM, HE MMEIoINe
OTflefla B YIEHCKOM TOCY[ApCTBE, MOTYT OKa3bIBaThb INMEPEBO3OYHBbIE YCIYIU
Ha TePPUTOPUM NAHHOTO YIEHCKOTO TOCY[apCTBa. JTU IPaBMU/IA C/IEJOBAJIO
OIpENeINTh TaKMM CIOCOOOM, 4YTOOBI OHM CHOCOOCTBOBAIM MCIIPAaBHOMY
(YHKIMOHMPOBAaHNIO BHYTPEHHETO TPAHCIIOPTHOTO PBIHKA.
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C nenblo yBepeHNs CBA3AHHBIX IOPUAMYECKUX PAMOK /I MeXIYHapOJHBIX
JOPOXXHBIX NIEPEBO30K Belllell, BHeApsAeMo B Coob1iecTBe IPaBoO HO/HKHO OBIIO
UMeTb IPMMEHEHNe KO BCeM MEX/YHAapOJHBIM IlepeBO3KaM Ha TeppuUTOpuUu
Coo6mectBa. IlepeBo3ka ¢ WIEHCKUX TOCYAApCTB K TPETbUM TOCYHapCTBaM,
HO-TIPeXXHEMY, B IIMPOKOII cpepe perympyioT JBYCTOPOHHNE JOTOBOPBI MEX/LY
YIEHCKMMM TOCYfJapCTBAaMM U OTAEIbHBIMU TPETbMMMU TOCYaPCTBAMMU. ITO
pacriopsi>KeHue He I0/DKHO MMeTb IIPYMeHeHNA K YacTy IIpoe3fia Ha TeppUTOPUM
TOCy/lapCTBa WIeHA 3arpysKu VIV PasrpysKy, TaK JOITO KaK HeoOXOAMMble
poropopbl Mexxpy CooOIecTBOM ¥ JJAaHHBIMM TPETbUMM TOCYAApCTBAMU He
Opn coctaBneHbl. OHO JO/DKHO, OIHAKO, IMETDb NPYMEHeHNe Ha TePPUTOPUN
YJIEHCKOTO TOCYJapCTBa, 4epe3 KOTOpOe MPOUCXOAUT TPaH3UT.

Pacnopsixenne EC 1072/2009/ WE uMeeT npuMeHeHNe B MeX/1yHApOJHbBIX
3apabOTHBIX JIOPOXKHBIX IIepeBO3KaxX Bellleil B IIPOE3IKaX Ha TeppPUTOPUM
CoobmectBa. B crydae mepeBoskum ¢ WIGHCKOTO TOCYApCTBa JIO TPETbETO
rOCyfjlapcTBa 1 B OOpaTHOM HalpaBeHUM, NAHHOE pACIOpsDKeHMe IMeeT
IpYMEeHEeHMe K YacTy IIpoesfila Ha TeppUTOPUM IPOU3BOILHOIO YIEHCKOTO
rOCy[JapCTBa, 4epe3 KOTOpoe IPOMCXOAMUT TPaH3UT. PacnopsikeHne He mmeer
IpMMEHEeHMs K TOil 4acTy IIpoe3fa Ha TeppUTOPUM TOCY[AapCTBA YJIEHCKOIl
3arpysKu WM pasrpy3Ki, eC/m He ObII COCTaB/IeH HeOOXOAVIMBIIA JJOTOBOP MEXY
Co00111ecTBOM U JaHHBIM TPETBUM TOCYAAPCTBOM.

Pacnopsixenne 1072/2009/WE mmeer npuMeHeHMe K TOCYHapCTBEHHOI Jj0-
PO>XXHOII IIEpeBO3Ke Bellell, pean30BaHHO Ha OCHOBAHUM BPEMEHHOTO paspe-
IIeHNs TIepeBO3YNMKa, He UMEIOIIEro OT/e/la B JAHHOM 4/IeHCKOM T'OCyJapcTBe

YcnoBusA Ha KOTOPBIX MOXKET IIPOUCXOAMUTD KabOTax:

1. kaboTa>KHBIe IIEPEBO3KY MOTYT BBINIOTHATHCA NEPEBO3UNKOM II0C/IE TIEPBOII
pasrpysku B paMKaX MeEXIYHapO[HOIl IIepeBO3KM, YTO aBTOMATHYECKU
VICK/TIOYAeT HOTPY3KM Ha TePPUTOPUN YWIEHCKOTO FOCYapCTBa (APyroro 4em
MecTonpebbiBanye IlepeBosunka) mepes mepBoil pasrpysKoii Belieil, BBe-
3€HHBIX Ha TEPPUTOPUIO IPMHIMAIOIIETO FOCYIapCTBa.

2. xaboTa)KHasA IepeBO3Ka MOXKET IPeJOCTABIATHCA TOBKO U UCKTIOUNTETLHO
3TUM CaMMM TPaHCIIOPTHBIM CPEICTBOM, KOTOPBIM OCYIIIeCTBIIAETCA MEXY-
HapoJiHas IepeBO3Ka I C IIOMOLIbI0, KOTOPOI'O JOCTABJIEHO BElllM B MEX[Y-
HapOJJHOM JIBVMKEHUM, KOTOPO€E IIPUXOJUT.

3. KommyectBo  KabGOTaXHBIX IIepEeBO30K HAa TEPPUTOPUM  UIEHCKOTO
roCyfjapcTBa, B KOTopoM IlepeBo3umK He MMeeT CBOEro OTfena, — ObUIO Or-
paHuyeHo k 3 nepeBoskaM. Ho ocobeHHOe BHUMaHue cIefyeT 0OpaTuTh Ha
TEPMUH, B KOTOPOM MOTYT Peann30BaTbcsA KabOTaXKHbIe IEPEBO3KY — OIIN-
00YHO HEKOTOpbIe IOAAIT, YTO JONYIIEHBI 3 IEePEeBO3KYM HA IPOTKEHUN
7 [Helt. YKa3aHO OTPaHNYHbI TEPMUH Ji/Is TIOCTIEHETO U3 KaOOTa)KHBIX ITe-
peBo3ok. CoracHO IIpeficTaB/iseMbl 3aKOHOM — IIOC/IE[IHAS PasTPy3Ka Belleit
U3 3 BO3MOXKHBIX KaOOT@XXHBIX II€PEeBO30K, HO/DKHA VIMETb MeCTO IO3Xe
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BCETO B CEbMOII [IeHb 110 Pas3rpys3Ke BHIIUIBIBAIOLIEN M3 MEXYHAPOZHOTO
TPAHCIIOPTA, KOTOPbIIT peann3oBbiBaeTcs. To ecTb, B c/Iydae MepeBO30YHOrO
3aflaHMs B MEXKAYHAPOJHOM TPAHCIIOPTe (KOTOpPOE Peas30BbIBACTCS Yepes
HECKO/IbKO Pa3rpy30K Ha TEPPUTOPUM FAHHOTO WIEHCKOTO TOCYHApCTBA)
JUIIb TepMUH TIOCIEfHE PpasTPy3KM aBTOMATUYECKM  OIpefessieT
JaTy IOC/TefHel pasrpy3ku B paMKax KaboTaka, Iepef; BBIE3TOM I3
IpUHUMAaIero rocyfapcrsa. CrefyeT TakKe MOJYEPKHYTD, UTO KaXK/as
pasrpyska ToBapa B IIpoliecce KaOOTaKHOJ IepeBO3KM TPAKTYeTCs Kak
OT/ebHAs KaOOTaXKHAS [IEPEBO3Ka.

4. Kpome TOro, B Ciydae Bbe3ga 0e3 rpysa Ha TEPPUTOPHUIO UIEHCKOTO
rocygapcrsa, IlepeBo3umMK ¥MMeeT IPaBO BBIIOTHUTH OZHY KabOTaKHYIO
IIepeBO3KY Ha IIPOTSDKEHNU TPEX {HET! OT IHs Bbe3/ia B YICHCKOe TOCYAapPCTBO.
ITo mHeHuIo Broporo ab63ana ct. 8 maparpacda 2 Pacnopspxenns 1072/2006
Ha OJHO WIEHCKOE TOCYAAPCTBO MOXKET IPUXOFUTHCS VCKIIOYNTEIBHO
OffHa IepeBO3Ka. JTO HEOOBIKHOBEHHO CYIECTBEHHOE PperyInpoBaHye
IUIs TIePeBO3YNKOB, KOTOPbIe BO3BPAIAIOTCS MYCTHIMIU B TPAHCIPAHNIHOM
IIBVDKEHVIL.

5. Joxymenrauus. [TogdepkHYTO TakXe HeOOXOAMMOCTb BIaJeHUsI BCEBO3-
MO>KHBIMIU [JOKa3aTelbCTBAMY, IIOATBEP)KAAIOIIVIMI COITIacue KabOTa>KHbIX
OmpepenieHie MpeRIoXKeHNs, KOTOPOe CIeAyeT TOIfa IPUMEHSITD: «Cepbe3-
HOe HapylIeHe Ha TOCYAapCTBEHHOM TPAaHCIIOPTHOM PBIHKE Ha IAHHOM re-
orpadu4eckoM IIPOCTPAHCTBE» MOMeYaeT BO3HMKHOBEHNE CIel(puuecKnx
IUI 9TOTO PBIHKA IPOO/IEM, KOTOpbIe BIEKYT CEPbe3HBIl 1 IIOTEHI[MATbHO
IIPOYHBII M3/IUIIEK TIPEIOKEHNs HaJ| CIPOCOM, ¢ KOTOPBIM CBSI3bIBAETCS
yrposa yisi puHAHCOBOTO paBHOBECHS U /s BBDKMBAHVISI MHOTOYVCTIEHHBIX
IPEAIPUATIN, BBIIOTHSIOMINX TOPOKHBIE IEPEBO3KI BEIEIL.

B cnyyae cepbesHbIX HapylleHMiI TOCYapCTBEHHOTO TPAaHCIOPTHOTO phIHKA
Ha JJAHHOM reorpaduieckoM IPOCTPaHCTBE, BbI3BAHHBIX WM YCUIEHHBIX Yepe3
KabOTaXX, KaXJj0e UWIEHCKOe TOCYJapCTBO MOXeT obpartutbcss K Kommccyunm
C Lenbl0 NPYMEHEHMA OXPaHHBIX CPeICTB M IlepefiaeT ee HeoOXOmMMYIo
nHopMaLMIo, a TaKXKe M3BeIJaeT ee, KaKue HaMepeBaeTCsA INpefIpUHATDb
IeJICTBUA Ha CBOEIl TePPUTOPUM IO OTHOLIEHNUIO K MMEIOIUM OT/e/Nbl Ha ero
TeppuTOpMUM NepeBo3unKaM. Komuccus muccienyeT CUTyaluio, B YaCTHOCTU Ha
OCHOBAHUV COOTBETCTBYIOUIMX AAHHBIX U (ITOC/Ie KOHCY/IbTALUM C KOMUTETOM,
0 KOTOpOM pedb B CT. 15 maparpadoB 1) B Ccpok MecAlja OT IOCTYIUICHUA
IpeIoKeHNs YIEHCKOTO TOCYlapCTBa IIPMHMMAET pelleHne, My HeoOXOAIMbI
OXpaHHbIe CPeICTBA 1 B CTy4ae HEOOXOAMMOCTY IPUHMMAET UX. DTN CPeACcTBa
MOTYT OXBaThIBaTb BpeMEHHOE BBIK/TIOUEHME JAHHOTO ITPOCTPAHCTBA U3 00/1acTH
INpUMeHeHMs JAaHHOTo pacropsbkeHus. CpefcTBa, HadaTble COITIACHO JIaHHOI
CTaTbe, OCTAIOTCA B CUJIE Ha TPOTKEHUY ITepyofia He 60J1ee yeM IIeCTi MecsIeB,
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KOTOPBI/I MOXeT ObITb OJJHOPa30BO IIPOJJIEH, Ha TaKoll e mepuon. Kommccnsa
0e3oT/IaraTeNbHO M3BeIlaeT WIEHCKMe rocyapcTa 1 CoBeT 0 BCeBO3MOXKHBIX
pelleHNAX, HauaThIX Ha OCHOBAHUY JAHHOTO Iaparpada.

Pacniopsxenne EC 1072/2009/WE, kotopoe perynupyer kKaboTaXHbIe Tepe-
BO3KM Ha Teppuropum EBpormeiickoro corwosa 00s3bIBaeT B IIOMHOI Mepe OT
4 nexabps 2011 ropa.

BeiBO b1

Cosmanne 001ell TpaHCIOPTHON monuTuKuM EBpocorsa, Breder 3a coboit
JIMKBY/IALIV0 BCEBO3MO>KHBIX OTPaHMYEHM 1 ITO OTHOILIEHWIO K ITPETOCTABAIOIINM
YCITyTH, Ha OCHOBAHUM VX IOCYAAPCTBEHHON IPUHAJISKHOCTY WM BaKTa, 4To
MMEIOT OTAie7IeHNE B IPYTOM YWIEHCKOM TOCYZlapCTBe, YeM TO, B KOTOPOM YCIyra
TO/DKHA IIPeJOCTaBATbCS.

ITocTennenHOe BHefpeHMeE 1[€IOCTHOTO €BPOIEIICKOTO PbIHKA, HO/DKHO BECTHU
K JIMKBUJIALIMY OTPaHMYEHMII B [IOCTyIe K BHYTPEHHMM pbIHKAM WICHCKNUX
rocygapct. CrefyeT, OfHAKO, B3ATb K CBEJEHMIO, IIPM 9TOM JelICTBEHHOCTb
KOHTPOJIA, a TakKe PasBUTME YCIOBMIT TPYAOYCTPOIICTBA B 9TON Ipodeccun,
rapMOHM3ALMI0 HONOXKEHNUN, MEX/y NPOYMM, B OTPAcay BHEPEHNs, OIUIAT,
HAaJIOKEHHDBIX Ha IIO/Ib30BaTeNell JOpOL, a TaKXKe ITOIOKEeHUI, Kacaloluxcs
COI[MABHBIX BOMPOCOB ¥  Oe3omacHocTu. Komuccumss M[OMKHA TOYHO
KOHTPO/IMPOBAaTb PBIHOYHYI0 CUTYallMI0, a TAKKe XOf YIOMSHYTOJ BBbIIIe
rapMOHM3aINY, @ TaKXKe — €C/IM 9TO OyJeT COOTBETCTBYIOLIMM — IIpeMIaraTh
TanbHeilllee OTKPBITME TOCYHAPCTBEHHBIX PBIHKOB NOPOXXHOTO TPAHCIOPTA,
B 9TOM KabOOTa)KHBIX TIEPEBO3OK.

Llenpio perympoBaHMsi KaOOTQKHBIX II€PEBO30K, SIB/IACTCS OXpaHa MECTHOTO
PBIHKA TOCYZApCTBEHHBIX IIEPEBO3YMKOB. B BBICOKOPA3BUTBHIX CTpaHAX, CTABKU
3a TPAHCIOPT 6o0Jee BBICOKM ¥ CYIECTBYeT ONAceHue, YTO ety OBl I03BOIUTD
Oonee flelIeBBIM IIEPEBO3UMKAM €3[MTh, OKasblBass BHYTPEHHME YCIYIH,
IpeAIpYHIMATE 9TOTO TOCYAAPCTBA MOIIM OBl ITOHECTV M3 9TOTO 3ar/aBs
KOJIOCca/IbHble ToTepyt. IloaToMy cTpaHa, KOTOpast OTMETUT HeraTVBHOE BIVISIHe Ha
COOCTBEHHBII TPAHCIIOPTHBII CEKTOP, BHI3BAHHBIN KaOOTAXKHBIMIU TIEPEBO3KaMI,
MOYKeT 0OPATUTHCS K eBPOIECKON KOMUCCUU C TPOChOOIT, 0 BpeMEHHOM 3arpeTte
KaOOTaKHBIX ITEPEBO30K Ha TEPPUTOPUY COOCTBEHHOI CTPAHBI.
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bu6nuorpadus

Pacnopsxenne Cosera EXC 3118/93 co gua 25.10.1993 ropa ycTaHaBIuBaoiye
yCIOBUs BBINIOJIHEHNA B WIEHCKOM TOCYAApCTBE YCIYT BHYTPEHHEro
NOPOXXHOTO TPAHCIOpPTa Bellell IepeBO3YMKaMM, He MMEIIIVMI CBOETro
OTfena B 3TOM TOCYZlapCTBe.

IupextnBa Cosera EXC 62/806/EWG co mus 23.07.1962 roga 1mo feny o6Imx
MIPUHIUIIOB JJOPO>XHOT'O TPAHCIIOPTA.

Hupextusa Cosetra EXC 881/92/EWG co mus 26.03.1993 roga o memy gocTyma
K PBIHKY JJOPO)KHOTO TpaHCIopTa ToBapoB B CoobuiecTBe, st ¢paxra ,¢”
Wi ,K OZHOMY U3 WIEHCKUX TOCYHApCTB WIM Yepe3 OfHO U3 UICHCKUX
TOCYHapCTB.

Pacnopsiyxenne Cosera EXC 3118/93 co mua 25.10.1993 ropia ycTaHaBIuBaroLe
yCi10BMs  BBIIIOTHEHMA B YICHCKOM TIOCYydapCTBe YCIyr BHYTPEHHEIrO
JIOPO>XHOTO TPAHCIIOPTA Belljeil lepeBO34MKaMI, He IMEIOIIIM CBOETO OT/eNa
B 9TOM TOCY[iapCTBe.

3aKOH 0 JOPO>KHOM TpaHcmopTe ¢ fHA 6.09.2001 ropa.
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untries was a key factor in these adjustment
processes.
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AHHOTADUA

bankoBckasa cucrema, felicTByolas B
HacToAIee BpeM}'{ B Hom;me, SABJIAETCA
ofgHOMt uM3 Hambomee afaNTHMPOBAHHBIX
k cragpapraMm EC cekTopa SKOHOMUKIL.
Baxxnonm pmaronm cranm 2004 ropm, Korma
Ilompma  cTama  9acTbl0  PHIHOYHBIX
CTPYKTYp Epomeiickoro Corosa.
B HacTosmee Bpems IpefIonaraeTcs, 4To
mpoueccel  rmobanusanuu  GpUHAHCOBBIX
PBIHKOB U  GAaHKOBCKOII ~ CUCTEMBI B
Ilonpme sHaumrenpHO yckopumuch ¢ 2004
roga m3-3a BcrymneHusa Ilompmm B EC.
YHuUKaLA TOI0KEHWIT TPAaBOBBIX HOPM,
Kacamoluxcsi OaHKOBCKMX OpraHU3aluii,
HeﬁCTBymmMX B pa3HI)IX CTpaHaX, SABJIAETCA
KII0YeBBIM (aKTOpPOM B ITUX IIPOIjeccax
KOPPEKTUPOBKIL.

KniodeBble caoBa: GaHKOBCKOE
mpaBo.,  MHQOPMAI[IOHHbIE  CHUCTeMBbI,
KIOEPIPeCTyITHOCTD, rI06an3anms,
VHTepIIepCOHAMN3ALNA, yHUUKaImA,
CTaHJapTM3auus, GUHAHCOBasA CUCTEMA,
6aHKOBCKas cucTeMa, EBpomerickmit coos,
6aHKOBCKOE IIPaBo.
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Introduction

Globalization processes taking place in Poland were determined mainly by spe-
cific economic factors as well as socio-economic and cultural unification of the
community. Due to the process of marketization and the transformation of the
Polish economy which began in the 90s, this process was also determined by in-
creasing integration of financial markets and the development of ICT. Social and
economic determinants, including patterns and standards transferred from West-
ern Europe to Poland, play also an important role in these globalization processes.
However, these processes may involve the negative aspects for many countries
and local communities. Transactions carried out electronically through the Inter-
net increase the risk of cyber attacks on systems, electronic banking and domi-
nation of the domestic banking system by foreign financial institutions'. In the
90s, direct investment, involving the acquisition of banking entities in Poland by
foreign financial institutions, were considered positively due to lack of a national
financial and technological capital. This process were related to consolidation and
concentration of capital in the banking sector what is considered as important
determinants of economic globalization processes affecting the economic devel-
opment of the banking system in Poland.

1. Determinants of financial systems
globalization

Since the 70s of the last century, business process management has changed sig-
nificantly. The development of ICT becomes an additional source of technological
progress. The oil crisis caused by a significant increase in the price of a barrel con-
tributed significantly to the development and dissemination of energy efficient
technologies consuming smaller amounts of this valuable raw material. A deriva-
tive of these cyclical changes is processes that modified financial systems and in-
stitutions. In connection with the aforementioned economic slowdown of the 70s
of the last century, governments of developed countries implemented neo-liberal
programs in the economic policy based on the monetarist theory of Milton Freed-
man. This theory was underpinned by neo-classical interpretation of the role and
growing importance of new categories of factors of production including technol-
ogy and information. Neo-classical monetarist ideas have been also implemented
in the financial system. Applied on a larger scale they have obtained attributes
of state intervention, which main instruments are money and leaving the gold
standard in the US in the 70s. Neo-classical school stressed the need to increase

' W. Rydzewski, A. Banach, Bezpieczeristwo i niezawodnos¢, [in] ,Bank. Miesiecznik Finansowy”,

Bezpieczenstwo, raport specjalny, No. 4 (276), Centrum Prawa Bankowego i Informacji, War-
szawa, April 2016, p. 41.
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the degree of marketization and the elimination of barriers to the creation of new
types of stock exchange transactions and the creation of new financial deriva-
tives®. Therefore, processes of deregulation, computerization and internationali-
zation of financial systems seen in many countries have intensified.

Similar deregulation processes have begun also in Poland only since 1989, be-
cause the process of marketization of Polish economy has started then after half
a century of a centrally planned economy, commonly called the economy of real
socialism. The begining of the process of system and economic transformation
in 1989 was followed by successively marketization of the economy, including
commercialization, privatization, restructuring of many state companies. The
next stage of social and economic changes that were started in the 90s was a grad-
ual adaptation of the various aspects of the economy, businesses and the society
to the standards set in the countries of Western Europe as well as technologi-
cal standards and the legal basis of the European Union. The adjustment process
of the Polish economy to the EU standards was determined by the plan of future
accession to the European Union market structures. This plan, formulated by the
central bank, Narodowy Bank Polski, in the early 90s, was finalized in the spring
of 2004, when Poland became an integral and significant economically and finan-
cially part of the EU°.

Since the 70s these global processes have been integral components of eco-
nomic globalization, which has increasingly concerned the Polish economy and
the economic entities since 1989. Since the early 90s of the last century a growing
importance of globalization processes in the field of socio-economic and cultural
unification of the community in Poland has been noticed. Due to the ongoing
process of the transformation of the Polish economy, this process was also deter-
mined by successively increasing integration of financial markets and the devel-
opment of information and communication technologies. A key role is played by
the social and economic determinants, formed on the basis of standards trans-
ferred from the countries of Western Europe to Poland. These mentioned social
aspects have influenced the functioning of various spheres of Polish society and
sectors of the economy, including the financial system.

Financial system in Poland, including the banking sector is considered to be
almost fully adapted to the standards the European Union what also means a high
level of globalization in this segment of the economy. This process has intensified
since the Polish accession to the European Union in 2004 when social and eco-
nomic determinants of globalization processes have been activated. A few years
later, the scale of the globalization of the Polish economy is beginning to match
that of Western Europe. The key determinants of this process include direct in-

2 M. Wiatr, Bankowos¢ korporacyjna, Wydawnictwo Difin, Warszawa 2015, p. 85.
> E. Czarny, K. Sledziewska, Migdzynarodowa wspélpraca gospodarcza w warunkach kryzysu,
Wydawnictwo PWE, Warszawa 2013, p. 57.
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vestments made by foreign corporations in Poland. As part of these investments,
more modern technology and business standards developed in the previous,
long-term functioning of the leading foreign company in the so-formed capital
group were introduced in economic entity taken over by a foreign company or
a financial institution. This kind of investment processes, which was often linked
with privatization and restructuring of acquired Polish companies, have also con-
cerned institutions in the banking sector. The first such direct investment in the
banking sector in Poland were made already at the beginning of the 90s, ie. almost
immediately after the start of social changes, activation of the society in the field
of entrepreneurship, that is, the processes associated with the socio-economic
transformation since 1989*.

Aforementioned adaptation processes have also related to the financial system,
including the banking sector in Poland, reconstructed in the market conditions.
Arbitrarily determined and coordinated by the central bank adaptation processes
of the banking system in Poland to the EU standards were significant determi-
nants of globalization processes. A broad scope of globalization of financial mar-
kets in Poland was exposed in the context of the course of the last financial crisis
of 2008°.

2. Adjustment of Polish banks to
international standards

The foregoing analysis confirmed the theory that level of adaptation of the Pol-
ish banking sector to the standards of developed countries, mainly in relation to
banking systems in the countries of Western Europe and guidelines formulated
by the European Union authorities, has been gradually increasing since the 90s°.
Therefore, the main directions of development of the banking system in Poland
are determined through the prism of integration of Poland with structures of the
European financial system. The need for this integration and its character to
a large extent determined the consolidation processes taking place in the Pol-
ish financial sector. The process of bringing the national banking system, various
internal procedures of banking operations and the quality of services to interna-

* S. Gwozdziewicz, D. Prokopowicz, Globalization and the process of the system and normative

adaptation of the financial system in Poland to the European Union standards [in] “Globalization,

the State and the Individual. International Scientific Journal” No 1 (9) 2016. University of Varna.

ISSN 2367-4555. Varna, Bulgaria 2016, p. 68.

B. Domanska-Szaruga, Common banking supervision within the financial safety net, [in] The

Economic Security of Business Transactions. Management in business, Chartridge Books Oxford

2013, p. 264.

¢ S. Gwozdziewicz, The European Union Towards the Threats in Cyberspace, [in] Internatonal
Scientific Journal “Verejna Sprava a Spolocnost”, Vol. XV, No. 2/2014, ISSN 1335-7182, Koéice,
Slovakia 2014, p. 78.
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tional standards, ie. mainly those of the European Union and the OECD, is the
result of top-down requirements of Polish accession to the European Community
on the one hand and on the other hand bottom-up objective process of improving
the quality of financial products to similar instruments offered by foreign banks,
some of which have already operated in Poland. In this second approach, pace and
effectiveness of the adjustment process was determined to a large extent by oppor-
tunity for foreign financial institutions to take over banks operating in Poland.
Entering of foreign capital in the Polish financial services market was one of the
forms of the consolidation’.

This adjustment process occurring since the 90s is analyzed mainly from the
positive aspects, especially with regard to improving the effectiveness of bank-
ing supervision and offers provided by domestic banks. Efforts to adjust Polish
banking legislation to the EU standards focused on prudential regulation mainly
in terms of the whole system. Since 1999, the interest of the banking commu-
nity and the government has been directed towards the protection of the interests
of bank customers and the decisions relating to consumer credit.

Macroeconomic changes in the domestic banking system, concerning the adop-
tion of specific models developed in Western countries, are not directly related to
the mentioned process of adjustment in such a way as improvement of the qual-
ity of the offer of individual banks. This thesis is related to the specificity of EU
regulations concerning operation of commercial banks in the EU member states.
These regulations are published as mandatory legal norms or recommendations
containing only recommendations for alternative use. Mandatory legal norms are
shaped by the bodies of the European Commission, central banking institutions
and national supervisory bodies. While recommendations are issued by the Basel
Committee on Banking Supervision, acting as the EU supervisor for commercial
banking in the European Union. The specificity of European Union regulations is
that they do not contain, however, decisions whether to develop a special purpose
banking, as well as whether to allow the creation of financial conglomerates.

The answer to the question: how the process of adjustment of Polish banking
to EU standards has reduced the level of specific types of banking risks — is the
basis of the assessment of the process of improving credit risk in domestic banks.
The answer to this question must take into account the new categories of risks
that currently arise as a result of the spreading of information technology in credit
services®. It is assumed that improvement of control, credit and cyber risk man-
agement schemes in the Polish banking system is determined by the same process
that occurs in the rapidly changing European banking. Comparison of Polish and
foreign banks in 1995 pointed to a low efficiency of the former in terms of e.g. risk

7 D. Prokopowicz, A. Dmowski, J. Sarnowski, Finanse i bankowos¢. Teoria i praktyka, Wydawnic-

two Centrum Doradztwa i Informacji Difin sp. z 0.0., Warszawa 2008, p. 137.

8 S. Gwozdziewicz, D. Prokopowicz, op. cit., p. 69.
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management and controlling. The observed disparities have been reduced in sub-
sequent years. The primary obstacle for adjustment process is that Polish banks
belong to small financial institutions in the context of foreign banking.

The main prerequisite for continuation of the described adjustment process
of the Polish banking sector to EU standards is a vivid predominance of defined
aspects which are interpreted in positive terms for these processes. Central insti-
tutions, including the central bank, assume that ultimately the process of forma-
tion of the national banking system, the formation of a particular banking model
and adjustment of procedures and offer to EU standards should lead to a market
friendly banking system in Poland within a few years.

Polish accession to the European Union market structure in 2004 was deter-
mined by the fulfillment of a number of formal and institutional conditions. They
concerned also the financial services sector, mainly through appropriate changes
in the banking law and other legal regulations of the credit market in Poland.
The adjustment process was formally initiated on 16 December 1991 in Brus-
sels by signing of the Europe Agreement which committed our country to unify
legislation with the European Union standards. The banking system in Poland by
approaching its shape and image to the EU on the one hand increases the safety
level of the national banking reducing the risk of the collapse of individual banks,
on the other hand improves the quality of banking services in the long term.
Improvement of the quality of services offered by national banks also includes
better management of credit risk. It will increase the level of security deposits
and credibility of national financial institutions which offer also credit products.
The said adjustment process which includes standardizing of regulations defining
tools for credit risk management is mainly based on the so-called Second Bank-
ing Directive adopted on 15 December 1989. It is the constitution of European
banking supervision law. The unification of standards in banking is not possible
through mechanical transposition of Western models through appropriate modi-
fication of legal norms’. Banks in the EU member states have much higher capital
and they construct their services offer in such a way that they pursue the interests
of customers first of all. Recapitalization of domestic banks and change of man-
agement culture cannot be achieved by modifying the legislation.

At the end of the twentieth century it was generally assumed that the banking
system in Poland was one of the sectors of economy which were best prepared for
integration with the financial system of the European Community. On the other
hand, there are still unresolved issues that need further works on legal rules as
well as bank’s internal procedures. Consolidation processes have several positive
consequences, e.g. increase in standardization of procedures, banking operations,

9 J. Swiderska, Wspdtczesny system bankowy. Ujecie instytucjonalne, Wydawnictwo Difin, Warsza-

wa 2013, p. 81.
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ICT systems and products and services targeted to customers in the traditional
form or via the Internet'.

Tab. 1. Increase in standardization of bank’s internal procedures and ICT systems

Increase in standardization of bank’s internal| Increase in standardization of ICT systems
procedures in Polish banking system
Progressive standardization of techniques
and data transmission equipment leads to
increased efficiency of operations, includ-
ing the time of their execution It determines
also improvement in the quality of services
offered to customers.
Services of electronic data exchange, archiv-
ing and system security tools already have
the appropriate legal basis for their operation
and use in the field of bank activity''. On the
other hand, uniform standards are still not
widespread because of the cost of equipment
used to generate and read the electronic sig-
nature.

Unification of financial operations proce-
dures and methodological classification
of borrowers and credit risk as well as cus-
tomer segmentation implemented by the cri-
terion of standardization of the bank’ offer.

Prerequisites
of standarization

The unification of procedures to ensure effi-
cient customer service, realized tradition-
ally or through electronic banking. Internal
procedures to maintain an appropriate level
of security of the transactions cannot be fully
standardized, because every bank improves
them by itself.

Limitations
of standardization

In the process of assessing the financial situ-
ation of the applicant’s banks use different
databases on borrowers, mainly the database
developed independently.

An example of the
lack of full stand-
ardization

Banks use various ICT systems, systems for
electronic banking and automated proce-
dures of credit - credit scoring.

Source: own work

Changes in the national banking system in the macro scale concerning the
adoption of specific standards developed in the banking systems of Western
countries are not directly related to the mentioned process of adjustment in such
a way as improvement of the quality of the offer of individual banks. This thesis is
concerned with the dilemma that EU regulations do not, however, contain clear
guidelines, whether to develop a special purpose banking, as well as whether to
allow the creation of financial conglomerates'?.

The main directions of the transformation of the banking system in Poland
and the adjustment of the domestic banking to EU standards were set in the early
90s and the central bank was the main coordinator of the adjustment process.
Ultimately the process of formation of the national banking system, the forma-
tion of a particular banking model and adjustment of procedures and offer to EU
standards should lead to a market friendly banking system in Poland within a few
years. The main problem is a domination of foreign banking capital from the old
European Union with relation to low penetration of the Polish banking services

10" M. Bialas, Z. Mazur, Bankowos¢ wczoraj i dzis, Wydawnictwo Difin, Warszawa 2013, p. 38.

" 'W. Rydzewski, A. Banach, op. cit., p. 41.
2 M. Kalinowski, M. Pronobis, Rynki finansowe a gospodarka realna. Aktualne wyzwania, Wydaw-
nictwo CeDeWu, Warszawa 2015, p. 62.
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market by US financial institutions. Theory that the Anglo-Saxon financial mar-
kets and entities are more efficient has gained more and more supporters since
the 90s".

Conclusions

Commercial banks in Poland are almost fully adjusted to technological, pro-
cedural and normative standards of the European Union what resulted in a high
level of globalization of this segment of the economy at the beginning of this cen-
tury. The process of globalization has intensified since Polish accession to the Eu-
ropean Union in 2004.

The processes of economic globalization taking place in Poland have been con-
tinued in recent years. Globalization concerns, inter alia, increasingly interna-
tional financial systems, including banking in Poland. The nature of these global
processes has been changing. They have gone beyond the mere improvement
of information technology and e-banking. Current globalization processes have
been determined by the process of liberalization of capital flows, deregulation
of currency markets and the increasing investments in the capital market instru-
ments, including the use of derivatives what has progressed since the 70s of the last
century. Analogous processes are also observed in the banking system in Poland
and in financial instruments and organizational structures of the capital market.
Capital markets in Poland are also highly globalized, what was confirmed by rap-
idly changing situation on the Warsaw Stock Exchange, Forex currency markets,
commodities exchanges etc. in the context of the financial crisis in 2008,

Investment banking in the banking system in Poland is developed in a much
narrower range than in developed countries, so there were no sources of financial
crisis in Poland. However, this crisis spread across borders by globalized financial
markets and hence appeared also in Poland. Currently in post-crisis economic
conditions it is widely accepted that the process of globalization of financial mar-
kets and the banking system in Poland is determined mainly by factors such as ad-
ministrative and supervisory functions of central banking and supervisory bodies
in the financial system and adaptation of legal norms to the standards of Western
developed countries.

I D. Prokopowicz, A. Dmowski, Rynki finansowe, Wydawnictwo Centrum Doradztwa i Informa-

¢ji Difin sp. z 0.0., Warszawa 2010, p. 137.
W. Patrzatek, Zachowania podmiotow w warunkach globalizacji rynkéw, Wydawnictwo Scholar,
Warszawa 2011, p. 62.
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